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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
Case No. 2:17-cv-393-ES-SCM

v.
DWAYNE EDWARDS; TODD BARKER;
SENIOR SOLUTIONS OF SOCIAL
CIRCLE, LLC; OXTON PLACE OF
DOUGLAS, LLC, d/b/a OXTON REAL
ESTATE OF DOUGLAS, LLC; ROME
ALF, LLC; SAVANNAH ALF, LLC;
GAINESVILLE ALF, LLC; WATERFORD
PLACE ALF, LLC; MONTGOMERY ALF,
LLC; COLUMBUS ALF, LLC; and
OPELIKA ALF, LLC,
Defendants,
-andOXTON SENIOR LIVING, LLC; MANOR
HOUSE SENIOR LIVING, LLC; SUSAN
EDWARDS, a/k/a SUSAN ROGERS;
SHARON NUNAMAKER, a/k/a SHARON
HADDEN; and SDH DESIGN, LLC,
Relief Defendants.

RECEIVER’S MOTION FOR ORDER:
(I) AUTHORIZING AND APPROVING
BIDDING PROCEDURES FOR THE
SALE OF SUBSTANTIALLY ALL OF
THE ASSETS OF COLUMBUS ALF,
LLC; (II) AUTHORIZING THE SALE
OF SUBSTANTIALLY ALL OF THE
ASSETS OF COLUMBUS ALF, LLC
FREE AND CLEAR OF ALL LIENS,
CLAIMS, ENCUMBRANCES, AND
OTHER INTERESTS;
(III) APPROVING STALKING HORSE
PURCHASER, BREAK-UP FEE, AND
OVERBID PROTECTIONS;
(IV) SCHEDULING A HEARING TO
APPROVE THE SALE OF
SUBSTANTIALLY ALL ASSETS
OF COLUMBUS ALF, LLC; AND
(V) GRANTING RELATED RELIEF
MOTION DAY:
January 3, 2018 @ 3:30 p.m. (Eastern)
OBJECTION DEADLINE:
December 27, 2017
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Derek Pierce, as the court-appointed receiver (the “Receiver”), files this motion seeking
entry of orders:
(a) authorizing and approving bidding procedures for the sale of substantially all of the
assets of Columbus ALF, LLC (“Columbus ALF”), d/b/a Manor House of Columbus (all such
assets, collectively, the “Columbus Facility”);
(ii) authorizing the sale of the Columbus Facility free and clear of all liens, claims,
encumbrances, and other interests;
(iii) approving the Proposed Stalking Horse (as defined below), break-up fee, and overbid
protections;
(iv) scheduling a hearing to approve the sale of the Columbus Facility; and
(v) granting related relief.
In support of this motion, the Receiver relies upon the Brief in Support of the Receiver’s Motion
for Order: (I) Authorizing and Approving Bidding Procedures for the Sale of Substantially All of
the Assets of Columbus ALF, LLC; (II) Authorizing the Sale of Substantially All of the Assets of
Columbus ALF, LLC Free and Clear of All Liens, Claims, Encumbrances, and Other Interests;
(III) Approving Stalking Horse Purchaser, Break-up Fee, and Overbid Protections;
(IV) Scheduling a Hearing to Approve the Sale of Substantially All Assets of Columbus ALF,
LLC; and (V) Granting Related Relief (the “Brief in Support”).
SUMMARY OF REQUESTED RELIEF
1.

Pursuant to paragraph 37 of the Order Appointing Receiver (Dkt. No. 7) (the

“Receiver Order”), the Receiver is, among other things, authorized to sell and transfer, subject to
Court approval, all assets of the Receivership Entities1 in the Receivership Estate.
1

Capitalized terms not defined herein shall have the meaning given in the Receiver Order.

4816-1574-0237.11
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2.

The Receiver seeks entry of the proposed “Bidding Procedures Order” attached

hereto as Exhibit A and the proposed “Sale Order” attached hereto as Exhibit B (the forms of
which it has negotiated with the Proposed Stalking Horse and Indenture Trustee), providing for,
among other things:
a.
approval of the Proposed Stalking Horse as the stalking horse purchaser
for the Columbus Facility;
b.

approval of the Columbus APA;

c.

approval of the bidding procedures for the sale of the Columbus Facility;

and
d.
setting a hearing date to consider the final approval of the sale of the
Columbus Facility on a date that is forty-five (45) to fifty (50) days from the date of the
entry of the Bidding Procedures Order.
3.

The Receiver and his broker, Mike Pardoll (“Mr. Pardoll”) of Marcus &

Millichap Real Estate Investment Brokerage Company collaborated to compile an offering
memorandum describing all nine facilities and substantially all of the assets comprising the
Receivership Estate (the “Offering Memorandum”).
4.

The Receiver and Mr. Pardoll further collaborated in establishing a data room

containing financial and other information regarding the nine assisted living facilities that would
be of interest to potential buyers.
5.

As of the date of filing, Mr. Pardoll has had approximately four hundred sixty-one

(461) telephone calls with potential buyers, the Offering Memorandum and a confidentiality
agreement have been delivered to one hundred thirty-two (132) prospective buyers, and, as a
result, thirty-nine (39) prospective buyers have executed confidentiality agreements and been
given access to the data room to enable them to conduct diligence.

4816-1574-0237.11
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6.

The Offering Memorandum requested that interested parties submit bids by June

15, 2017.2
7.

The Offering Memorandum further requested that any party who submitted a bid

on multiple facilities break their bid down by facility.
8.

The Receiver received multiple offers from interested parties and evaluated the

offers with Mr. Pardoll.
9.

The Receiver and Mr. Pardoll then negotiated price and sale terms with certain of

the parties who had submitted bids.
10.

The Receiver and Mr. Pardoll also continued to identify potential interested

parties and solicited those parties for bids.
11.

As a result of its marketing efforts, the Receiver and Mr. Pardoll have identified

SLM Georgia I, LLC (the “Proposed Stalking Horse”) as a prospective buyer.
12.

The Proposed Stalking Horse made the best offer for the Columbus Facility—

$4,100,000.3
13.

Further, the Proposed Stalking Horse is willing to serve as a stalking horse

purchaser for the Columbus Facility and substantially all assets of Gainesville ALF, LLC.

2

The Receiver and Mr. Pardoll welcome additional bids and bidders. The purpose of the June 15 date was to give
prospective buyers notice of the time period after which the Receiver and Mr. Pardoll would select proposed
stalking horse bidders. The passage of the June 15 date is not a bar to the submission of new or additional bids.
3
Another potential bidder offered $4,150,000. The Receiver decided to proceed with the Proposed Stalking Horse’s
$4,100,000 offer because the Receiver and Proposed Stalking Horse had nearly completed negotiating the terms of
the Columbus APA at the time the new bid was received. Further, the Receiver is of the opinion that getting the
auction process commenced sooner rather than later is more beneficial to the Receivership Estate than the potential
for delay that could result from shifting to a new stalking horse at this time. Finally, the Proposed Stalking Horse is
also the highest or best bidder for the Gainesville Facility, and is interested in purchasing both the Columbus Facility
and Gainesville Facility. By selecting the Proposed Stalking Horse, the Receiver was able to ensure that he also had
a proposed stalking horse for the Gainesville Facility at the highest or best price.
4816-1574-0237.11
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14.

The Receiver intends to market-test the Proposed Talking Horse’s initial bid for

the Columbus Facility to determine whether higher or better offers for the Columbus Facility can
be obtained.
15.

To that end, the Receiver is requesting approval of a bidding and auction process

to facilitate further marketing and the ultimate sale to the highest and best offer.
16.

The Receiver and Proposed Stalking Horse have negotiated the terms of the asset

purchase agreement for the Columbus Facility (the “Columbus APA”). The Columbus APA
provides that, the Proposed Stalking Horse may assign the Columbus APA prior to the Closing
without the prior written consent of all other parties to this Agreement; provided, that any such
party first agrees in writing to be bound by all of the terms, conditions, and provisions contained
in this Agreement, and provided further that Purchaser shall remain primarily liable for its
obligations under this Agreement, and provided further that the assignee is not another bidder on
the Assets or any assets of the Receivership Estate, the assignee is not an insider or affiliate of
any party to the Receivership Proceeding, the assignment is not made for the purpose of allowing
two or more parties to collude in the purchase of Assets.
17.

The Columbus APA contains certain protections the Proposed Stalking Horse and

the Receiver have negotiated to incentivize and compensate the Proposed Stalking Horse for
continuing to expend money, time, and effort in connection with purchasing the Columbus
Facility (the “Bid Protections”), notwithstanding that its offer will be subjected to higher or
better offers.
18.

In addition, the Receiver and Proposed Stalking Horse have negotiated certain

bidding and auction procedures (the “Bidding Procedures”) to enable the Receiver to continue to
market the Columbus Facility for sale, qualify additional bidders, govern the submission of
4816-1574-0237.11
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competing bids, and establish a date and location to conduct an auction for the Columbus
Facility.
19.

Once a party is determined to be the successful bidder at the auction, the Receiver

will then request final approval from this court for the sale (free and clear of all liens, claims and
encumbrances, with all such liens, claims and encumbrances attaching to the proceeds of such
sale in the same order of validity, priority, and enforceability) to the successful bidder on such
terms as may be agreed upon by the Receiver and the successful bidder (the “Sale Approval”).
20.

The Receiver contends that a period of approximately forty-five (45) to fifty (50)

days between entry of an order approving the Bidding Procedures and the hearing to consider the
Sale Approval will provide (a) an appropriate period of time for additional bidders to conduct
due diligence, qualify to bid, submit additional bids, and participate in one or more auctions; and
(b) for the Receiver to provide notice of the proposed sale process to parties the Receiver has
identified with an interest in the Columbus Facility or who have claims against the Receivership
Estate.
RELEVANT FACTUAL BACKGROUND
21.

BOKF, N.A. is the indenture trustee (the “Indenture Trustee”) for Seven Million

Nine Hundred Sixty Thousand Dollars ($7,960,000) Development Authority of Columbus,
Georgia First Mortgage Revenue Bonds (Columbus ALF, LLC Project), Series 2015A and Six
Hundred Forty Thousand Dollars ($640,000) Development Authority of Columbus, Georgia First
Mortgage Revenue Bonds (Columbus ALF, LLC Project), Taxable Series 2015B (together, the
“Bonds”).
22.

Pursuant to that certain Trust Indenture, dated as of July 1, 2015 (the

“Indenture”), by and between the Development Authority of Columbus, Georgia (the “Issuer”)
and the Indenture Trustee, the Issuer issued the Bonds to (a) finance the acquisition and
4816-1574-0237.11
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rehabilitation of the Columbus Facility, (b) fund certain of the trust funds with the Indenture
Trustee, and (c) pay the costs related to the issuance of the Bonds.
23.

To provide for the repayment of the Bonds, the Issuer and Columbus ALF entered

into that certain Loan Agreement, dated as of July 1, 2015 (the “Loan Agreement”).
24.

The obligations due and owing under the Loan Agreement are secured by, among

other things, that certain Deed to Secure Debt and Security Agreement, dated as of July 1, 2015
(the “Mortgage and Security Agreement”), granted by Columbus ALF to the Issuer.
25.

Pursuant to the Mortgage and Security Agreement, Columbus ALF granted to the

Issuer first-priority, senior liens on and security interests in the Columbus Facility, including:
a.
all that tract, or parcel of land located in Columbus, Muscogee County,
Georgia, more particularly described in Exhibit “A” to the Mortgage and Security
Agreement (the “Land”);
b.
all buildings, structures and improvements of every nature whatsoever
now or hereafter situated on the Land, and all gas and electric fixtures, radiators, heaters,
engines and machinery, boilers, ranges, elevators and motors, plumbing and heating
fixtures, carpeting and other floor coverings, washers, dryers, water heaters, mirrors,
mantels, air conditioning apparatus, refrigerating plants, refrigerators, cooking apparatus
and appurtenances, window screens, awnings and storm sashes, which are or shall be
attached to said buildings, structures or improvements and all other furnishings, furniture,
fixtures, machinery, equipment, appliances, vehicles and personal property of every kind
and nature whatsoever, but excluding inventory, now or hereafter owned by Columbus
ALF and located in, on or about, or used or intended to be used with or in connection
with the use, operation or enjoyment of the Columbus Facility, including all extensions,
additions, improvements, betterments, renewals and replacements of any of the foregoing
and all the right, title and interest of Columbus ALF in any such furnishings, furniture,
fixtures, machinery, equipment, appliances, vehicles and personal property subject to or
covered by any prior security agreement, conditional sales contract, chattel mortgage or
similar lien or claim, together with the benefit of any deposits or payments now or
hereafter made by Columbus ALF or on behalf of Columbus ALF, all of which are
hereby declared and shall be deemed to be fixtures and accessions to the freehold and a
part of the Columbus Facility as between the parties to the Mortgage and Security
Agreement and all persons claiming by, through or under them, and which shall be
deemed to be a portion of the security for the indebtedness described in the Mortgage and
Security Agreement and to be secured by the Mortgage and Security Agreement;
c.
together with all easements, rights-of-way, strips and gores of land, vaults,
streets, ways, alleys, passages, sewer rights, waters, water courses, water rights and
4816-1574-0237.11
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powers, and all estates, rights, titles, interests, privileges, liberties, tenements,
hereditaments and appurtenances whatsoever, in any way belonging, relating or
appertaining to the Columbus Facility or any part thereof, or which hereafter shall in any
way belong, relate or be appurtenant thereto, whether now owned or hereafter acquired
by Columbus ALF and the reversion and reversions, remainder and remainders, the rents,
issues, profits and revenues of the Columbus Facility from time to time accruing
(including without limitation all payments under leases or tenancies, proceeds of
insurance, condemnation payments, tenant security deposits and escrow funds), and all
the estate, right, title, interest, property, possession, claim and demand whatsoever at law,
as well as in equity, of Columbus ALF of, in and to the same; and
d.
all revenues, income, receipts, and money (other than proceeds of
borrowing) received with respect to the Columbus Facility in any period by or on behalf
of Columbus ALF, including, but with limiting the generality of the foregoing,
(i) revenues derived from operation of the Columbus Facility; (ii) proceeds derived from
the Columbus Facility with respect to (a) insurance, except to the extent otherwise
required by the Indenture, (b) rights to payment for goods sold or leased or for services
rendered which are not evidenced by a chattel paper, whether or not they have been
earned by performance, (c) securities and other investments, and the income earnings and
gains thereon, (d) inventory and other tangible and intangible property, and (e) contract
rights and other rights and assets now or hereafter owned, held, or possessed by
Columbus ALF; and (iii) rentals received from the leasing of the Columbus Facility or
units therein or from tangible personal property; and
e.
all existing and future accounts, contract rights, rights under the Loan
Agreement and accounts receivable of Columbus ALF, all existing and future
instruments, chattel paper and general intangibles of Columbus ALF and all proceeds of
the above, but only to the extent that any such item is directly related to or directly arises
from the Columbus Facility and/or the operations thereon (“a” through “e” collectively,
the “Collateral”).
26.

To properly perfect the liens and security interests granted under the Mortgage

and Security Agreement, the (a) the Mortgage and Security Agreement was properly recorded on
July 27, 2015 in the Muscogee County Superior Court in book 11588 at pages 28 et seq, (b) a
UCC fixture filing was properly recorded in the Muscogee County Superior Court on July 27,
2015 in book 11588 at pages 77 et seq. (the “Fixture Filing”), and (c) a UCC-1 financing
statement was properly recorded with the Muscogee County Superior Court on July 27, 2015, as
instrument number 106-2015-001072 (the “Financing Statement” and together with the

4816-1574-0237.11
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Indenture, Loan Agreement, Mortgage and Security Agreement, Fixture Filing and all other
documents relating to the Bonds, the “Bond Documents”).
27.

Under the Bond Documents, the Issuer’s rights and powers under the Bond

Documents are assigned to the Indenture Trustee.
28.

The Columbus Facility is subject to certain restrictions, pursuant to that certain

Land Use Restriction Agreement, dated as of July 1, 2015 (the “LURA”), between the Indenture
Trustee and Columbus ALF.
29.

A true and correct copy of the LURA is attached to this motion as Exhibit C and

is incorporated in this paragraph by reference.
30.

The Receiver has conducted its own diligence regarding the priority of the

Indenture Trustee’s security interests in and liens on the Collateral.
31.

The Receiver’s diligence has confirmed that, with the exception of potential or

existing tax liens that may have priority over the Indenture Trustee’s security interests and liens,
the Indenture Trustee has properly perfected, first priority security interests in and liens on the
Collateral. To the extent any taxing authority has security interest or liens senior to the Indenture
Trustee’s security interest and liens, such taxing authority’s claims shall be paid at the Closing of
the sale contemplated in the Bidding Procedures.
PROCEDURAL BACKGROUND
32.

On January 20, 2017, the Securities and Exchange Commission commenced the

above-captioned action.
33.

On that same day, this court entered the Receiver Order appointing the Receiver.

34.

As noted in the Receiver Order, at the time the Receiver was appointed in this

case, a number of the Receivership Entities, including Columbus ALF, were involved in separate
state court and federal court receiverships (See Dkt No. 7, Receiver Order, Exh. A).
4816-1574-0237.11
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35.

In particular, Columbus ALF, LLC was subject to a receivership established by

the Order Granting Consent Motion for the Entry of an Order: (I) Appointing an Interim
Receiver, (II) Granting Injunctive Relief, and (III) Approving Receiver Financing (the
“Columbus Receiver Order”), in case number SU16CV279208 styled as BOKF, N.A. v.
Columbus ALF, LLC et al. (the “Columbus Case”) pending in the Superior Court of Muscogee
County, Georgia (the “Columbus Court”).
36.

Pursuant to the Receiver Order, upon entry of an order vacating the Columbus

Receiver Order, the Receiver was granted exclusive jurisdiction and control over Columbus ALF
and all of its assets.
37.

On April 26, 2017, the Columbus Court entered an order vacating the receivership

in the Columbus Case.
38.

As a result, Columbus ALF and all of its assets have been within the exclusive

jurisdiction and control of the Receiver in this court, since April 26, 2017.
39.

At that time, pursuant to the Receiver Order, the Receiver was directed and

empowered to take all rights and powers with respect to, among other Receivership Entities,
Columbus ALF and the administration and operation of the Columbus Facility.
THE RECEIVER’S EFFORTS TO SELL THE ASSETS OF THE RECEIVERSHIP ESTATE
40.

Upon the Receiver accepting its appointment pursuant to the Receiver Order, the

Receiver investigated the financial condition and performance of each facility operated by the
Receivership Entities.
41.

Upon the Receiver’s investigation, it immediately became clear that certain of the

facilities were operating at a loss.

4816-1574-0237.11
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42.

The Receiver determined in its sound business judgment that it was in the best

interest of the Receivership Estate and its creditors to sell, subject to court approval, substantially
all of the assets of, among other entities, Columbus ALF (the “Assets”) as soon as practicable.
43.

To that end, the Receiver filed the Receiver’s Application for Order Approving

Employment of Marcus and Millichap as Real Estate Investment Brokerage Company (Dkt. No.
75), seeking to employ Mr. Pardoll of Marcus and Millichap as the broker to assist the Receiver
in marketing the Assets for sale.
44.

On March 29, 2017, this court entered the Order Approving Receiver’s

Application for order Approving Employment of Marcus & Millichap Investment Brokerage
Company (Dkt. No. 85).
45.

Since Mr. Pardoll’s retention, Mr. Pardoll has vigorously marketed the Assets.

46.

In particular, Mr. Pardoll has had approximately four hundred sixty-one (461)

telephone calls with potential buyers, and the Offering Memorandum and a confidentiality
agreement have been delivered to one hundred thirty-two (132) prospective buyers.
47.

As a result of these marketing efforts, thirty-nine (39) potential purchasers have

executed non-disclosure and confidentiality agreements.
48.

In addition, as a result of the marketing efforts to date, ten (10) bidders have made

forty-one (41) separate stalking horse offers to purchase all or some portion of the Assets.
49.

Specifically, with regards to the Columbus Facility, the Receiver and Mr. Pardoll

received offers from six (6) bidders.
50.

The Receiver, in consultation with his counsel, Mr. Pardoll, and the Indenture

Trustee, has determined that it is in the best interests of Columbus ALF, the Columbus Facility,
and creditors of each, including the bondholders, to continue marketing the Assets in an effort to
4816-1574-0237.11
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locate additional interested parties and to market-test the Proposed Stalking Horse’s offer on the
Columbus Facility.
51.

To that end, as set forth below, the Receiver is requesting that this court enter the

proposed order approving a bidding and auction process to facilitate further marketing and the
ultimate sale of the Assets for the highest and best offer.
THE PROPOSED STALKING HORSE AND COLUMBUS APA
52.

As a result of the Receiver’s marketing efforts, the Receiver recently executed the

Columbus APA with the Proposed Stalking Horse for the purchase of substantially all of the
assets of Columbus ALF, including the Columbus Facility (as more specifically identified in the
Columbus APA the “Proposed Purchased Assets”).
53.

A true and correct copy of the Columbus APA is attached to this motion as

Exhibit D and is incorporated in this paragraph by reference.
54.

The Receiver proposes to sell the Proposed Purchased Assets to the Proposed

Stalking Horse (or such other purchaser as determined in accordance with the Bidding
Procedures set forth below) free and clear of all liens, claims, encumbrances, and other interests.
55.

The key terms of the Columbus APA are as follows:

Purchase Price

$4,100,000, subject to certain credits at
closing, as set forth in the Columbus APA

Proposed Purchased Assets

Substantially all of Columbus ALF’s real and
personal property assets including the
operating assets of that certain 60-unit assisted
living facility known as Manor House of
Columbus located at 6830 River Road,
Columbus, Georgia, all as more fully set forth
in the Columbus APA.

Good Faith Deposit

$33,000

No Warranties

The Proposed Purchased Assets shall be sold
“AS IS/WHERE IS” and free and clear of all
liens, claims, encumbrances, and other

4816-1574-0237.11
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interests, including without limitation, any
taxes or successor liability, subject only to title
exceptions and other assumed liens, claims,
interests, and encumbrances as set forth more
specifically in the Columbus APA.
Break-up Fee

In the event the Proposed Stalking Horse is not
the successful purchaser and is not in breach of
the Columbus APA, the Proposed Stalking
Horse shall, upon the closing of a sale of the
Proposed Purchased Assets in accordance with
the Bidding Procedures (as defined below) be
entitled to a break-up fee equal to $164,000,
which includes reimbursement of the Proposed
Stalking Horse’s actual, reasonable expenses
(the “Break-up Fee”), as provided in § 2.04 of
the Columbus APA.

Conditions to Closing; Closing

Closing shall take place within Forty-five (45)
days of the entry of the Sale Order.

56.

The Indenture Trustee has agreed to release its liens, claims, encumbrances, and

other interests in and on the Proposed Purchased Assets (or any Assets purchased in accordance
with the Bidding Procedures), with such liens, claims, encumbrances, and other interests
attaching to the proceeds of the sale in the same order of priority.
57.

To ensure the best offer is received for the Proposed Purchased Assets (or any

Assets purchased in accordance with the Bidding Procedures), the Receiver proposes that the
bidding procedures set forth in Exhibit E to this motion (the “Bidding Procedures”) govern the
submission of competing bids for the Proposed Purchased Assets or any portion of the Assets
and the conduct of an auction.
58.

The following are the key terms of the proposed Bidding Procedures as they relate

to the Proposed Purchased Assets:
Initial Bid

$4,100,000, subject to certain credits at
Closing, as set forth more specifically in the
Columbus APA

4816-1574-0237.11
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Breakup Fee

$164,000

Minimum Overbid

$250,000

Good Faith Deposit

$164,000 (for Bidders other than the Proposed
Stalking Horse Purchaser)

Due Diligence Deadline4

February 2, 2018 @ 5:00 p.m. (prevailing
Eastern time)

Initial Bid Deadline

February 7, 2018 @ 5:00 p.m. (prevailing
Eastern time)

Auction Date

February 15, 2018 @ 10:00 a.m. (prevailing
Eastern time)

Deadline to Object to Sale

February 15, 2018 @ 4:00 p.m. (prevailing
Eastern time)

Hearing to Confirm Sale

February 16, 2018 @ 10:00 a.m. (prevailing
Eastern time)

59.

In the Receiver’s reasonable business judgment, the Bidding Procedures will

assure that the Receiver receives the best offer for the Proposed Purchased Assets or any portion
of the Assets, as the Bidding Procedures will expose the Proposed Purchased Assets to the
market and competition amongst all parties sufficiently interested to bid for the purchase of the
Proposed Purchased Assets (or any portion of the Assets).
60.

In addition, within two (2) business days following entry of the Bidding

Procedures Order, the Receiver will serve copies of the Bidding Procedures Order (including the
Bidding Procedures) and the Notice of Sale, substantially in the form attached to the Motion as
Exhibit F, upon: (a) the parties set forth on the certificate of service for the Motion; (b) all
parties known to have asserted liens against the Proposed Purchased Assets; (c) all federal and
state taxing authorities or offices that have a reasonably known interest in the relief requested in
this motion; (d) counsel to the Proposed Stalking Horse; (e) prospective buyers who signed a

4

This due diligence deadline is applicable solely to potential bidders other than the Proposed Stalking Horse. The
Proposed Stalking Horse’s due diligence period is governed solely by the Columbus APA.
4816-1574-0237.11
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confidentiality agreement and all parties who submitted a bid; and (f) any other party that has
entered an appearance in this case or otherwise requested notice in this case.
WHEREFORE, the Receiver respectfully requests that this court enter: (a) an order,
substantially in the form attached to the Motion as Exhibit A, (i) authorizing and approving the
Bidding Procedures, (ii) authorizing and approving the Proposed Stalking Horse and Bid
Protections, (iii) authorizing and approving the form and manner of notice of the motion and Sale
Hearing, (iv) scheduling the Sale Hearing, and (v) granting other and further related relief; and
(b) after conducting the Sale Hearing, an order, substantially in the form attached to the Motion
as Exhibit B, (i) authorizing, approving, and directing the sale of substantially all assets of
Columbus ALF to the Successful Bidder and Backup Bidder in accordance with the Bidding
Procedures, free and clear of all liens, claims, encumbrances, and other interests, (ii) authorizing
and approving the Columbus APA or substantially similar asset purchase agreements applicable
to the Successful Bidder or Backup Bidder, as applicable, (iii) approving the Receiver’s
marketing and sale process, and (iv) granting other and further related relief.
Dated: December 13, 2017

Respectfully submitted,
/s/ Blake D. Roth
Blake D. Roth
Ryan K. Cochran (admitted pro hac vice)
WALLER LANSDEN DORTCH & DAVIS, LLP
511 Union Street, Suite 2700
Nashville, Tennessee 37219
Telephone:
615.244.6380
Email: blake.roth@wallerlaw.com
ryan.cochran@wallerlaw.com
Counsel for the Receiver
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EXHIBIT A
PROPOSED BIDDING PROCEDURES ORDER
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WALLER LANSDEN DORTCH & DAVIS, LLP
Blake D. Roth
Ryan K. Cochran (admitted pro hac vice)
511 Union Street, Suite 2700
Nashville, Tennessee 37219
Telephone:
615.244.6380
Email: blake.roth@wallerlaw.com
ryan.cochran@wallerlaw.com
Counsel for the Receiver

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
Case No. 2:17-cv-393-ES-SCM

v.
DWAYNE EDWARDS; TODD BARKER;
SENIOR SOLUTIONS OF SOCIAL
CIRCLE, LLC; OXTON PLACE OF
DOUGLAS, LLC, d/b/a OXTON REAL
ESTATE OF DOUGLAS, LLC; ROME
ALF, LLC; SAVANNAH ALF, LLC;
GAINESVILLE ALF, LLC; WATERFORD
PLACE ALF, LLC; MONTGOMERY ALF,
LLC; COLUMBUS ALF, LLC; and
OPELIKA ALF, LLC,
Defendants,

ORDER: (I) AUTHORIZING AND
APPROVING FOR COLUMBUS ALF,
LLC (A) STALKING HORSE
PURCHASER, BIDDING
PROCEDURES, AND BID
PROTECTIONS AND (B) THE FORM
AND MANNER OF NOTICE OF THE
BIDDING PROCEDURES AND SALE
HEARING; (II) SCHEDULING A
HEARING TO CONSIDER THE SALE
OF SUBSTANTIALLY ALL ASSETS
OF COLUMBUS ALF, LLC; AND
(III) GRANTING RELATED RELIEF

-andOXTON SENIOR LIVING, LLC; MANOR
HOUSE SENIOR LIVING, LLC; SUSAN
EDWARDS, a/k/a SUSAN ROGERS;
SHARON NUNAMAKER, a/k/a SHARON
HADDEN; and SDH DESIGN, LLC,
Relief Defendants.
Upon consideration of the Receiver’s Motion for Order: (I) Authorizing and Approving
Bidding Procedures for the Sale of Substantially All of the Assets of Columbus ALF, LLC;
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(II) Authorizing the Sale of Substantially All of the Assets of Columbus ALF, LLC Free and Clear
of All Liens, Claims, Encumbrances, and Other Interests; (III) Approving Stalking Horse
Purchaser, Break-Up Fee, and Overbid Protections; (IV) Scheduling a Hearing to Approve the
Sale of Substantially All Assets of Columbus ALF, LLC; and (V) Granting Related Relief (the
“Motion”); and upon consideration of the Brief in Support of the Receiver’s Motion for Order:
(I) Authorizing and Approving Bidding Procedures for the Sale of Substantially All of the Assets
of Columbus ALF, LLC; (II) Authorizing the Sale of Substantially All of the Assets of Columbus
ALF, LLC Free and Clear of All Liens, Claims, Encumbrances, and Other Interests;
(III) Approving Stalking Horse Purchaser, Break-Up Fee, and Overbid Protections;
(IV) Scheduling a Hearing to Approve the Sale of Substantially All Assets of Columbus ALF,
LLC; and (V) Granting Related Relief (the “Brief in Support”);1 and upon consideration of any
and all responses and replies relating to the Motion; and upon finding that due and sufficient
notice of the Motion has been given and no other or further notice need be given; and after due
deliberation and it appearing that the relief sought in the Motion is in the best interest of the
Receivership Estate, its creditors, and other parties in interest,
IT IS HEREBY FOUND, DETERMINED, AND CONCLUDED THAT:2
1.

This court has jurisdiction over this matter and over the property of Columbus

2.

Proper, timely, adequate, and sufficient notice of the Motion has been provided,

ALF.

such notice was sufficient and appropriate under the particular circumstances, and no other or
further notice of the Motion or relief sought in the Motion is necessary or required.
1

Capitalized terms used in this order and not otherwise defined have the meanings ascribed to them in the Brief in
Support.
2
The findings and conclusions set forth in this order constitute the court’s findings of fact and conclusions of law.
To the extent any of the following findings of fact constitute conclusions of law, they are adopted as such. To the
extent any of the following conclusions of law constitute findings of fact, they are adopted as such.
4816-1574-0237.11
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3.

A reasonable opportunity to object or be heard regarding the requested relief in

the Motion and this order has been afforded to all interested parties, including, without
limitation, all parties to this action and all persons or entities known to the Receiver that have or
may have an interest in any portion of the Proposed Purchased Assets.
4.

The Receiver has the power and authority to sell the Proposed Purchased Assets,

or any portion of the Assets, at a public sale pursuant to and in accordance with the Bidding
Procedures, free and clear of liens, claims, and encumbrances, with such liens, claims, and
encumbrances attaching to the proceeds of such sale in the same order of priority, validity and
enforceability.
5.

Upon the Receiver’s appointment and after investigating the financial condition of

Columbus ALF, the Receiver undertook a comprehensive effort to solicit interest from potential
purchasers for the Proposed Purchased Assets.
6.

The Receiver’s and Mr. Pardoll’s existing and continued marketing efforts,

combined with the publication required by the Bidding Procedures are reasonable and sufficient.
7.

The Indenture Trustee, the holder of the senior, first priority liens on and security

interests in the Proposed Purchased Assets, has consented to release, at closing, its liens, claims,
encumbrances, and other interests in the Proposed Purchased Assets, with such liens, claims,
encumbrances, and other interests attaching to the proceeds of the sale of the Proposed
Purchased Assets with the same priority.
8.

The Indenture Trustee’s consent dramatically improves the marketability of the

assets and their potential sale price, because parties will not have to factor in the risks and costs
of satisfying pre-receivership claims and the release of liens, claims, encumbrances, and other
interests into the purchase price.
4816-1574-0237.11
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9.

It is, therefore, prudent and in the best interests of the bondholders for the

Indenture Trustee to release its liens, claims, encumbrances, and other interests in the Proposed
Purchased Assets.
10.

The Receiver has demonstrated a sufficient basis and compelling circumstances

requiring the entry of this order, the selection of the Proposed Stalking Horse, the Bid
Protections provided to the Proposed Stalking Horse, and the proposed sale of the Proposed
Purchased Assets in accordance with the Bidding Procedures, and such actions are appropriate
exercises of the Receiver’s reasonable business judgment and are in the best interest of the
Receivership Estate and its creditors and meet the requirements of 28 U.S.C. §§ 2001, 2002, and
2004.
11.

The Receiver’s authorization to pay the Break-up Fee is an essential inducement

and condition relating to the Proposed Stalking Horse’s entry into, and continuing obligations
under the Columbus APA.
12.

The Receiver’s promise to pay the Break-up Fee, which has induced the Proposed

Stalking Horse to submit its bid that will serve as a minimum or floor bid on which the Receiver
can rely, provides a material benefit to the Receivership Estate and its creditors by increasing the
likelihood that the best possible purchase price for the Proposed Purchased Assets will be
received.
13.

The Bidding Procedures are reasonable, non-collusive, created in good faith,

substantively and procedurally fair, and will enable the Receiver to obtain the highest value for
the Proposed Purchased Assets.
NOW, THEREFORE, BASED UPON THE FOREGOING FINDINGS AND THE
RECORD BEFORE THIS COURT, IT IS HEREBY
4816-1574-0237.11
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ORDERED that the Motion is GRANTED as set forth in this order; and it is further
ORDERED that all objections to the Motion concerning the Bidding Procedures and
relief granted in this order that have not been withdrawn, waived, resolved, sustained, or settled
are expressly denied and overruled in their entirety; and it is further
ORDERED that the Columbus APA as set forth in Exhibit D to the Motion is approved
and it is further
ORDERED that the Bidding Procedures, as set forth in Exhibit E to the Motion are
approved in their entirety and are incorporated in this order by reference as if set forth fully at
length in this order; and it is further
ORDERED that the Receiver may proceed to sell the Proposed Purchased Assets (or any
portion of the Assets) free and clear of liens, claims, encumbrances, and other interests at public
sale at the main entrance of the United States District Court for the District of New Jersey
(Newark) located at 50 Walnut Street, Newark, New Jersey 07101, in accordance with and
subject to the Bidding Procedures on February 15, 2018, at 10:00 a.m. (prevailing Eastern
time); and it is further
ORDERED that the Proposed Stalking Horse’s deposit (as provided in the Columbus
APA) shall be held in escrow and shall not constitute or be deemed to constitute property of the
Receivership Estate or the Receiver, and the Receivership Estate and Receiver shall have no
interest of any kind (equitable or otherwise) in the deposit unless and until such deposit is
actually unconditionally paid or payable in accordance with the Columbus APA, and no liens,
claims or encumbrances shall attach to the deposit; and it is further
ORDERED that the Sale Hearing shall be held in this court on February 16, 2018, at
10:00 a.m. (prevailing Eastern time); and it is further
4816-1574-0237.11
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ORDERED that any objection on any basis to the proposed sale of the Proposed
Purchased Assets must be filed in writing with the court no later than 4:00 p.m. (prevailing
Eastern time) on February 15, 2018 (the “Objection Deadline”) and served on (a) counsel to
the Receiver, c/o Blake D. Roth, Waller Lansden Dortch & Davis, LLP, 511 Union Street, Suite
2700, Nashville, Tennessee 37219, 615.244.6804 (facsimile), blake.roth@wallerlaw.com,
(b) counsel to the Proposed Stalking Horse, c/o Robert Aschheim, 18851 NE 29 Ave., Suite
1010, Aventura, Florida 33180, rhalaw@gmail.com, and (c) counsel to the Indenture Trustee, c/o
Nora O’Neill, Frederic Dorwart Lawyers, 124 East Fourth Street, Tulsa, Oklahoma 74103,
918.583.8251 (facsimile), noneill@fdlaw.com; and it is further
ORDERED that the Receiver shall: (A) provide notice to (i) all known creditors of
Columbus ALF, LLC, including each of the Columbus ALF, LLC’s known secured creditors;
(ii) those previously served with notice of the claims procedures established by this court with
respect to Columbus ALF, LLC; (iii) all relevant federal, state and local taxing and regulatory
authorities or offices that have a reasonably known interest in the relief requested in the Motion;
(iv) counsel to the Proposed Stalking Horse; (v) the parties set forth on the certificate of service
of the Motion and any other party that has entered an appearance in this case or otherwise
requested notice in this case; (vi) all counterparties to any leases and contracts; and (vii) all of
the persons or entities that the Receiver has identified as (a) having an interest in the Proposed
Purchased Assets or (b) potentially interested in acquiring the Proposed Purchased Assets;
(B) cause the Indenture Trustee to publish the Bidding Procedures Order and Sale Notice at
EMMA, and (C) publish a notice of Receiver Sale with the Columbus Ledger-Enquirer for at
least four (4) weeks prior to the proposed Auction, which publication shall be deemed due,
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timely, good, and sufficient notice of the entry of this order, the Sale Order and all proceedings
to be held in accordance with this order; and it is further
ORDERED that the Indenture Trustee agrees to and shall release any lien on and
security interest in the Proposed Purchased Assets at the closing of the sale of the Proposed
Purchase Assets; and it is further
ORDERED that any person or entity seeking to participate as a Bidder at the Auction
shall comply with the Bidding Procedures; and it is further
ORDERED that each Qualified Bidder participating at the Auction will be required to
confirm that it has not engaged in any collusion with respect to the bidding on or sale of the
Proposed Purchased Assets; and it is further
ORDERED that this order shall become effective immediately upon its entry; and it is
further
ORDERED that this court shall retain jurisdiction over any and all matters or disputes
arising from or related to this order or its enforcement.
Dated:

, 2018
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EXHIBIT B
PROPOSED SALE ORDER
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WALLER LANSDEN DORTCH & DAVIS, LLP
Blake D. Roth
Ryan K. Cochran (admitted pro hac vice)
511 Union Street, Suite 2700
Nashville, Tennessee 37219
Telephone:
615.244.6380
Email: blake.roth@wallerlaw.com
ryan.cochran@wallerlaw.com
Counsel for the Receiver

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
Case No. 2:17-cv-393-ES-SCM

v.
DWAYNE EDWARDS; TODD BARKER;
SENIOR SOLUTIONS OF SOCIAL
CIRCLE, LLC; OXTON PLACE OF
DOUGLAS, LLC, d/b/a OXTON REAL
ESTATE OF DOUGLAS, LLC; ROME
ALF, LLC; SAVANNAH ALF, LLC;
GAINESVILLE ALF, LLC; WATERFORD
PLACE ALF, LLC; MONTGOMERY ALF,
LLC; COLUMBUS ALF, LLC; and
OPELIKA ALF, LLC,
Defendants,
-andOXTON SENIOR LIVING, LLC; MANOR
HOUSE SENIOR LIVING, LLC; SUSAN
EDWARDS, a/k/a SUSAN ROGERS;
SHARON NUNAMAKER, a/k/a SHARON
HADDEN; and SDH DESIGN, LLC,

ORDER: (I) AUTHORIZING,
APPROVING, AND DIRECTING THE
SALE OF SUBSTANTIALLY ALL
ASSETS OF COLUMBUS ALF, LLC TO
THE SUCCESSFUL BIDDER AND
BACKUP BIDDER IN ACCORDANCE
WITH THE BIDDING PROCEDURES
FREE AND CLEAR OF ALL LIENS,
CLAIMS, ENCUMBRANCES, AND
OTHER INTERESTS;
(II) AUTHORIZING AND APPROVING
THE COLUMBUS APA;
(III) APPROVING THE RECEIVER’S
MARKETING AND SALE PROCESS;
AND (IV) GRANTING RELATED
RELIEF

Relief Defendants.
Upon consideration of the Receiver’s Motion for Order: (I) Authorizing and Approving
Bidding Procedures for the Sale of Substantially All of the Assets of Columbus ALF, LLC;
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(II) Authorizing the Sale of Substantially All of the Assets of Columbus ALF, LLC Free and Clear
of All Liens, Claims, Encumbrances, and Other Interests; (III) Approving Stalking Horse
Purchaser, Break-Up Fee, and Overbid Protections; (IV) Scheduling a Hearing to Approve the
Sale of Substantially All Assets of Columbus ALF, LLC; and (V) Granting Related Relief (the
“Motion”); and upon consideration of the Brief in Support of the Receiver’s Motion for Order:
(I) Authorizing and Approving Bidding Procedures for the Sale of Substantially All of the Assets
of Columbus ALF, LLC; (II) Authorizing the Sale of Substantially All of the Assets of Columbus
ALF, LLC Free and Clear of All Liens, Claims, Encumbrances, and Other Interests;
(III) Approving Stalking Horse Purchaser, Break-Up Fee, and Overbid Protections;
(IV) Scheduling a Hearing to Approve the Sale of Substantially All Assets of Columbus ALF,
LLC; and (V) Granting Related Relief (the “Brief in Support”);1 and upon consideration of any
and all responses and replies relating to the Motion; and upon finding that due and sufficient
notice of the motion has been given and no other or further notice need be given; and after due
deliberation and it appearing that the relief sought in the Motion is in the best interest of the
Receivership Estate, its creditors, and other parties in interest,
IT IS HEREBY FOUND, DETERMINED, AND CONCLUDED THAT:2
A.

This court has jurisdiction over this matter and over the property of the

Receivership Estate.
B.

The approval of the sale of the Proposed Purchased Assets is within the sound

legal discretion of this court.

1

Capitalized terms used in this order and not otherwise defined have the meanings ascribed to them in the Brief in
Support.
2
The findings and conclusions set forth in this order constitute the court’s findings of fact and conclusions of law.
To the extent any of the following findings of fact constitute conclusions of law, they are adopted as such. To the
extent any of the following conclusions of law constitute findings of fact, they are adopted as such.
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C.

It is necessary and appropriate for this court to retain jurisdiction to, among other

things, (a) interpret, implement, and enforce the terms and provisions of this order, the Columbus
APA, all amendments to the Columbus APA, any waivers and consents under the Columbus
APA, and each of the agreements executed in connection with the Columbus APA and (b) to
adjudicate, if necessary, any and all disputes concerning or relating in any way to the sale of the
Proposed Purchased Assets, and such jurisdiction is retained.
PROPER NOTICE OF THE MOTION AND AUCTION
D.

The Receiver properly provided notice, pursuant to and in accordance with the

Bidding Procedures Order.
E.

The Receiver has adequately disclosed all material terms and conditions regarding

the Bidding Procedures, Columbus APA, and sale of the Proposed Purchased Assets.
F.

The notice provided by the Receiver was in substantial compliance with all

applicable laws and satisfied all due process requirements.
G.

The notice provided was reasonably calculated to apprise all interested parties of

the sale of the Proposed Purchased Assets free and clear of all liens, claims, encumbrances, and
other interests.
H.

As a result, notice of the Motion, Bidding Procedures, Sale Hearing, and Auction

and a reasonable opportunity to object or be heard with respect to the foregoing has been
afforded to all interested persons and entities, and the notice provided is appropriate and
sufficient for all purposes, including the sale of the Proposed Purchased Assets free and clear of
all liens, claims, encumbrances, and other interests.
THE AUCTION COMPLIED WITH THE BIDDING PROCEDURES ORDER AND APPLICABLE LAW
I.

On February 15, 2018, the Receiver conducted the Auction in accordance with the

Bidding Procedures Order.
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J.

The Receiver complied in all material respects with applicable law.

K.

The Successful Bidder has confirmed that it did not engage in any collusion in

connection with the Auction or the purchase of the Proposed Purchased Assets.
L.

All Qualified Bidders confirmed that they did not engage in any collusion in

connection with the Auction or the purchase of the Proposed Purchased Assets
M.

The Auction was substantively and procedurally fair to all potential Bidders and

Qualified Bidders, including the Proposed Stalking Horse.
N.

The Auction was conducted in good faith.
HIGHEST AND BEST OFFER

O.

At the Auction, the Successful Bidder submitted the highest or otherwise best

offer to purchase the Proposed Purchased Assets.
P.

Neither the sale of the Proposed Purchased Assets nor the Columbus APA violate

or are otherwise inconsistent with the Bidding Procedures Order, the Bidding Procedures, or
applicable law.
Q.

The Successful Bid and Columbus APA constitutes the highest and best offer for

the Proposed Purchased Assets and will provide a greater recovery for the Receivership Estate’s
creditors than would be provided by any other practical alternative.
R.

The Receiver’s determination that the Successful Bid and Columbus APA

constitute the highest and best offer for the Proposed Purchased Assets constitutes a valid and
sound exercise of the Receiver’s reasonable business judgment.
S.

The selection of the Successful Bid and Successful Bidder was done with the

consent of the Indenture Trustee.
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T.

The Indenture Trustee acted prudently and in the best interest of the bondholders,

in determining to release, at closing, its security interests in and liens on the Proposed Purchased
Assets.
U.

The Successful Bid and Columbus APA represent a fair and reasonable offer to

purchase the Proposed Purchased Assets under the circumstances of this receivership case.
V.

No other entity or group of entities has offered to purchase the Proposed

Purchased Assets for greater economic value to the Receivership Estate than the Successful
Bidder.
W.

The Receiver’s decision to sell the Proposed Purchased Assets to the Successful

Bidder pursuant to the Columbus APA and this order is supported by good business reasons and
sound justification based upon the Receiver’s experience and the circumstances presented in this
case.
X.

The sale of the Proposed Purchased Assets and the substitution of collateral

coupled with the final payment to applicable bondholders at the close of the Receivership
constitutes an event of involuntary noncompliance as the term is used in the LURA and
Regulations.
GOOD FAITH OF THE SUCCESSFUL BIDDER
Y.

The Successful Bidder is not an affiliate, subsidiary, or other insider of any of the

parties to this case or the Receiver.
Z.

The terms of the sale of the Proposed Purchased Assets, as set forth more

specifically in the Columbus APA, are fair and reasonable under the circumstances.
AA.

Pursuant to the terms of the Columbus APA and in compliance with the Bidding

Procedures, the Successful Purchaser is [______].
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BB.

The sale of the Proposed Purchased Assets to the Successful Bidder in all respects

complies with the Bidding Procedures, Bidding Procedures Order, and applicable law.
CC.

The Successful Bidder negotiated the terms and conditions of the sale of the

Proposed Purchased Assets in good faith and at arm’s length.
DD.

The Successful Bidder is entering into the Columbus APA and sale of the

Proposed Purchased Assets in good faith and is a good faith purchaser for value.
EE.

The Successful Bidder will be acting in good faith in closing the sale of the

Proposed Purchased Assets pursuant to the Columbus APA after entry of this order.
FF.

The court has found that the Successful Bidder has acted in good faith in all

respects in connection with this case, the Bidding Procedures, the Auction, and the sale of the
Proposed Purchased Assets.
GG.

[In accordance with the Bidding Procedures Order, the Proposed Stalking Horse is

entitled to receive the Break-up Fee in the amount of $[_______] for the material contributions
the Proposed Stalking Horse has made by serving as the stalking horse purchaser and agreeing to
submit its offer to higher and better offers.]
NO FRAUDULENT TRANSFER
HH.

The consideration provided for the Proposed Purchased Assets under the

Columbus APA (a) is fair and reasonable, (b) is the highest or otherwise best offer for the
Proposed Purchased Assets, and (c) constitutes reasonably equivalent value for the Proposed
Purchased Assets.
VALIDITY OF TRANSFER
II.

The Receiver’s transfer of the Proposed Purchased Assets to the Successful

Bidder pursuant to the Columbus APA and this order will be a legal, valid, and effective transfer
of the Proposed Purchased Assets and will indefeasibly vest the Successful Bidder with good and
4816-1574-0237.11
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valid title in and to the Proposed Purchased Assets (all as more particularly described in
Schedule 1.01 of the Columbus APA) free and clear of any Liens (as defined below), including
fee simple title to the real property described in Exhibit A of the Columbus APA.
JJ.

The Receiver has full power and authority to execute and consummate the

Columbus APA and all related documents and is directed to do so, and no consents or approvals
(other than those expressly provided for in the Columbus APA) are required to consummate the
transactions contemplated by the Columbus APA and this order.
KK.

The Receiver (i) has all rights and powers with respect to the Receiver Estate,

including the Proposed Purchased Assets, (ii) possesses good, valid, and marketable title to the
Proposed Purchased Assets, and (iii) has the ability and authority to convey the Proposed
Purchased Assets to the Successful Bidder on the terms and conditions set forth in the Columbus
APA and this order.
LL.

The Receiver and Successful Bidder proposed, negotiated, and entered into the

Columbus APA without collusion, in good faith, and from arm’s length bargaining positions.
MM. Neither the Receiver nor the Successful Bidder have engaged in any conduct that
would cause or permit the Columbus APA or transactions contemplated by the Columbus APA
to be avoided or otherwise set aside.
THE SALE IS IN THE BEST INTEREST OF THE RECEIVERSHIP ESTATE AND ITS CREDITORS
NN.

[No interested party objected to the Motion, Bidding Procedures, Columbus APA,

Auction, or the sale of the Proposed Purchased Assets to the Successful Bidder.]
OO.

The approval and consummation of the sale of the Proposed Purchased Assets

pursuant to and in accordance with the Columbus APA and this order is in the best interest of the
Receivership Estate and its creditors, including the bondholders.
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NOW, THEREFORE, BASED UPON THE FOREGOING FINDINGS AND THE
RECORD BEFORE THIS COURT, IT IS HEREBY
ORDERED that the Motion is GRANTED as set forth in this order; and it is further
ORDERED that all objections to the Motion concerning the Auction, Successful Bid,
Successful Bidder, marketing process employed by the Receiver, Columbus APA or otherwise
relating to the sale of the Proposed Purchased Assets and relief granted in this order that have not
been withdrawn, waived, resolved, sustained, or settled are expressly denied and overruled in
their entirety; and it is further
ORDERED that the Columbus APA, as set forth in Exhibit A to the Motion, is approved
in its entirety and is incorporated in this order by reference as if set forth fully at length in this
order; and it is further
ORDERED that the Receiver is directed to sell the Proposed Purchased Assets free and
clear of all Liens (as defined below) in accordance with the Columbus APA and this order; and it
is further
ORDERED that the Receiver is authorized to take all actions to consummate the sale of
the Proposed Purchased Assets pursuant to and in accordance with the Columbus APA and this
Order, including transferring and conveying the Proposed Purchased Assets to the Successful
Bidder; and it is further
ORDERED that the Receiver is authorized, directed, and empowered to consummate
and implement fully the Columbus APA, together with all additional instruments and documents
that may be necessary or desirable to implement and consummate the sale of the Proposed
Purchased Assets in accordance with the Columbus APA and this order; and it is further
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ORDERED that the Receiver is authorized and directed to take all actions necessary or
desirable for the purpose of assigning, transferring, granting, conveying, and conferring the
Proposed Purchased Assets to the Successful Bidder; and it is further
ORDERED that, time being of the essence, the Successful Bidder is directed to use its
best efforts to close the sale of the Proposed Purchased Assets in accordance with the terms of
the Columbus APA and this order; and it is further
ORDERED that, in the Receiver’s sole discretion, any agreements, documents, or other
instruments executed in connection with the Columbus APA may be modified, amended, or
supplemented by the Receiver and Successful Bidder in accordance with the terms of the
Columbus APA without further notice or order of this court, provided that any such
modification, amendment, or supplement does not have a material adverse effect on the
Receivership Estate or its creditors; and it is further
ORDERED that the transfer of the Proposed Purchased Assets (all as more particularly
described in Schedule 1.01 of the Columbus APA, including fee simple title to the real property
described in Exhibit A to the Columbus APA) to the Successful Bidder shall be free and clear of
any and all liens, encumbrances, claims, charges, defenses, offsets, recoupments, and interests on
the foregoing and against the foregoing of whatever type or description, including, without
limitation, the LURA and any restrictions on or conditions to transfer or assignment, liens,
mortgages, security interests, pledges, hypothecations, control agreements, equities and other
claims and interests having arisen, existed, or accrued prior to and through the Closing Date,
whether direct or indirect, monetary or non-monetary, arising at law or in equity, contract or tort,
absolute or contingent, matured or unmatured, voluntary or involuntary, liquidated or
unliquidated, of, by, or against the Proposed Purchased Assets (collectively, the “Liens”), with
4816-1574-0237.11
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such Liens to attach to the net proceeds of the sale of the Proposed Purchased Assets in
accordance with the same validity, priority, and enforceability as existed prior to the sale; and it
is further
ORDERED that the LURA is hereby terminated and of no further force or effect; and it
is further
ORDERED that the Indenture Trustee is authorized to execute and deliver to the
Receiver the Release and Discharge of Land Use Restriction Agreement exhibited to the
Columbus APA; and it is further
ORDERED that no party shall have any rights of redemption with respect to the
Proposed Purchased Assets; and it is further
ORDERED that any and all Liens will attach to the net proceeds of the sale of the
Proposed Purchased Assets with the same effect, validity, enforceability, and priority of such
Liens, if any, as such Liens had against the Proposed Purchased Assets prior to the sale
authorized by this order, subject to any rights, claims, defenses, and objections of the Receiver
and all interested parties with respect to such Liens; and it is further
ORDERED that the Indenture Trustee has first priority liens on and security interests in
the Proposed Purchased Assets, and the Indenture Trustee’s first priority liens on and security
interests in the Proposed Purchased Assets shall attach to the proceeds of the sale of the Proposed
Purchased Assets in the same order of validity, priority, and enforceability; and it is further
ORDERED that the transfer of the Proposed Purchased Assets to the Successful Bidder
may not be avoided under any applicable law, because the Successful Bidder is providing the
Receivership Estate with reasonably equivalent value; and it is further

4816-1574-0237.11

10

Case 2:17-cv-00393-SCM Document 163-2 Filed 12/13/17 Page 12 of 14 PageID: 6681

ORDERED that all entities that are presently, or upon Closing may be, in possession of
some or all of the Proposed Purchased Assets are directed to surrender possession of the
Proposed Purchased Assets to the Receiver or the Receiver’s designee; and it is further
ORDERED that the provisions of this order authorizing the sale of the Proposed
Purchased Assets free and clear of any Liens shall be and are self-executing, and the Receiver
and Successful Bidder shall not be required, but are permitted in their discretion, to execute or
file releases, termination statements, assignments, consents, or other instruments in order to
effectuate, consummate, and implement the provisions of the Columbus APA and this order; and
it is further
ORDERED that neither the purchase of the Proposed Purchased Assets nor the
subsequent operation of the Proposed Purchased Assets by the Successful Bidder shall cause the
Successful Bidder or its affiliates, successors, or assigns or their respective properties (including
the Proposed Purchased Assets) to be deemed a successor in any respect of the Receivership
Estate’s or the defendants’ business operations within the meaning of any laws, rules, or
regulations relating to any tax, revenue, pension, benefit, ERISA, environmental, labor,
employment, products liability, or other law, rule, or regulation of any federal, state, or local
government; and it is further
ORDERED that, upon Closing, this order and the documents executed in connection
with and pursuant to this order constitute a full and complete general assignment, conveyance,
and transfer of the Proposed Purchased Assets or a deed or a bill of sale transferring good and
marketable title in the Proposed Purchased Assets to the Successful Bidder on the Closing Date
free and clear of all Liens, and each and every federal, state, and local governmental agency or
department is directed to accept this order as such an assignment, deed or bill of sale or any and
4816-1574-0237.11
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all documents and instruments necessary and appropriate to consummate the transactions
contemplated by the Columbus APA and this order; and it is further
ORDERED that, if necessary, this order shall be accepted for recordation on or after the
Closing Date as conclusive evidence of the free and clear, unencumbered transfer of title to the
Proposed Purchased Assets to the Successful Bidder; and it is further
ORDERED that this order is effective as a determination that any and all Liens, if any,
will be, and are, without further action by any person or entity, unconditionally released,
discharged, and terminated with respect to the Proposed Purchased Assets; and it is further
ORDERED that this court retains exclusive jurisdiction to (a) enforce and implement the
Columbus APA and any other agreements, documents, and instruments executed in connection
with the Columbus APA, (b) compel delivery of possession of the Proposed Purchased Assets
(or any part of the Proposed Purchased Assets) to the Successful Bidder, (c) resolve any disputes,
controversies, or claims arising out of or relating to the Columbus APA, this order, or the sale of
the Proposed Purchased Assets, including disputes, controversies, or claims asserted by holder or
holders of the Bonds, and (d) interpret, implement, and enforce the provisions of this order; and
it is further
ORDERED that the terms and conditions of the Columbus APA and this order will be
binding in all respects upon, and will inure to the benefit of, the Receiver, the Receivership
Estate, Successful Bidder, and their respective affiliates, successors and assigns, and any affected
third parties; and it is further
ORDERED that all persons who hold Liens against the Receivership Estate, the
defendants, insiders of the defendants, or the Proposed Purchased Assets are forever estopped
and permanently enjoined from asserting or prosecuting any claims or causes of action against
4816-1574-0237.11
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the Successful Bidder, its affiliates, successors or assigns, or any of their respective officers,
directors, employees, attorneys or advisors, arising out of or in connection with the sale of the
Proposed Purchased Assets; and it is further
ORDERED that, to the extent of any inconsistency between the provisions of any
agreements, documents, or other instruments executed in connection with the Columbus APA
and this order, the provisions contained in the Columbus APA control; and it is further
ORDERED that the reversal or modification of this order on appeal shall not affect the
validity of the sale of the Proposed Purchased Assets to the Successful Bidder, because the
Successful Bidder acted in good faith in participating in the Bidding Procedures and Auction and
in purchasing the Proposed Purchased Assets in accordance with the Columbus APA and this
order; and it is further
ORDERED that the Receiver is authorized to pay Mr. Pardoll his commission at the
Closing of the sale of the Proposed Purchased Assets; and it is further
ORDERED that the authority granted to the Receiver to close the sale of the Proposed
Purchased Assets pursuant to and in accordance with the Columbus APA and this order shall not
be stayed if this order is appealed; and it is further
ORDERED that there is no just reason for delay of the implementation of this order and,
for all purposes, this order shall be a final order with respect to the sale of the Proposed
Purchased Assets and other relief granted in this order; and it is further
ORDERED that time is of the essence and this order shall take effect immediately upon
its entry.
Dated:

, 2018

4816-1574-0237.11
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LAND USE RESTRICTION AGREEMENT
By and between

P 4: 2b

t-1. LINDA PIERCE
MUSCOGEE COUfHY
S0?£HiOR COURT

BOKF, N.A.
the Trustee,·

and
COLUMBUS ALF, LLC
the Borrower
Pertaining to
$7,960,000 Development Authority of Columbus, Georgia
First Mortgage Revenue Bonds
(Columbus ALF, LLC Project), Series 2015A
Dated as of July 1, 2015

The interest of Development Authority of Columbus, Georgia in this Land Use Restriction
Agreement and all amounts receivable hereunder (except the rights of Development Authority
of Columbus, Georgia to receive notices, to give consents, notices and approvals, and to
enforce all of its express rights hereunder, without limiting the obligations of the Trustee with
respect thereto) has been assigned to BOKF, N.A. as Trustee under the Trust Indenture, dated
as of July 1, 2015, by Development Authority of Columbus, Georgia.
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LAND USE RESTRICTION AGREEMENT

THIS LAND USE RESTRICTION AGREEMENT (this "Re,striction Agreement") is
dated as of July 1, 2015, by and between BOKF, N.A. Tulsa, Oklahoma (the "Trustee") and
COLUMBUS ALF, LLC, a Georgia limited liability company (together with its successors
and assigns permitted hereunder, the "Borrower").

WITNESSETH:
WHEREAS, pursuant to the Development Authorities Law (O.C.G.A. Section 36-62-1,
et seq.), as amended, or any successor statute; as amended (collectively, the "Act"); as the same
may be amended from time to lime, and other applicable provisions of law and resolution
adopted by Development Authority of Columbus, Georgia (the "Issuer") on July 9, 2015 (the
"Resolution") the Issuer authorized the issuance of its Revenue Bonds (Columbus ALF, LLC
Project), Series 2015A (the "Bonds"); and
WHEREAS, the Bonds will be issued pursuant to the Act, the Resolution and a Trust
Indenture, dated as of July 1, 2015 (the "Indenture"), between the Issuer and the Trustee; and
WHEREAS, the Issuer will apply the proceeds from the sale of the Bonds to: (i) the
Borrower's costs of acquiring a 4.404 acre tract of land located at 6830 River Road,
Columbus, Georgia and renovation of the assisted living facility located thereon with a twenty
percent (20%) set aside for low to moderate income earners, (the "Facility") (as more
particularly described in the Security Agreement); (ii) the Borrower's acquisition of additional
furniture and fixtures for use at the Facility; (iii) the funding of certain funds and accounts
established under the Indenture, including a deposit to the Debt Service Reserve Fund for the
Series 2015 Bonds; and (iv) the payment of certain costs of issuance of the Bonds, such Project
to be financed through the Issuer for the Borrower (collectively, the "Project");
WHEREAS, the Facility will be occupied at least partially by "individuals of low or
moderate income" within the meaning of Section 142(d) of the Code;
WHEREAS, pursuant to the Loan Agreement between the Issuer and the Borrower,
dated as of July 1, 2015, and assigned to the Trustee pursuant to the Indenture (the «Loan
Agreement"), the Borrower has promised to pay loan payments to the Issuer (the "Loan
Payment Obligation");
NOW, THEREFORE, for and in consideration of the mutual covenants and
representations hereinafter contained, the parties hereto agree as follows:
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ARTICLE 1
DEFINITIONS
Section 1.1. Definitions. All words and phrases defined in the Indenture shall have
the same meanings for the purposes of this Restriction Agreement. In addition to the words
and terms defined elsewhere herein, the following words and phrases shall have the following
meanings:
"Bo!!ds" means the $7,960,0QO Development Authority_ of Columbus, Georgia J"irst
Mortgage Revenue Bonds (Columbus ALF, LLC Project), Series 2015A.
"Code" means the Internal Revenue Code of 1986, as amended. Reference herein to
any specific provision of the Code shall be deemed to include any successor provision of the
Code to the extent such successor provision is applicable to the Bonds.
"Event of Default" means any event described as an event of default in Section 4.1
hereof and which has continued beyond any applicable notice or grace period.
"Facility" means the 60-unit (licensed for 64 beds) assisted living facility, which is
commonly known as "The Veranda" located on a 4.404-acre, at 6830 River Road, Columbus,
(Muscogee County), Georgia.
"HVD" means the United States Department of Housing and Urban Development, or
any successor thereto.

"Income Certification" means each of the tenant income certificates which the
Borrower is required to obtain prior to the commencement of occupancy by such Low or
Moderate Income Tenant from, and thereafter to request annually from, each Low or Moderate
Income Tenant in accordance with the requirements of Section 3.2 of this Restriction
Agreement and set forth in Exhibit B hereto.
"Land" means the real property described in Exhibit C attached hereto.
· "Low or Moderate Income Tenants" means persons and families within the meaning
of the term "individuals of low or moderate income," as used in Treasury Regulation § 1.1038(b)(8)(v) and as modified by Proposed Treasury Regulations 1.103-S(b)(S)(v), i.e.,
individuals or families having income and as determined under Section 142(d) of the Code,
which are equal to or less than the income limit for a "very low income" family of the same
size, as determined by the Department of Housing and Urban Development for the Muscogee
County, Georgia PMSA under se~tion 8 of the United States Housing Act of !937.
"Permitted Encumbrances" means those certain Permitted Encumbrances defined in
the Agreement.
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"Qualified Bond Counsel" means an attorney or firm of attorneys selected by the
Trustee and of nationally recognized standing with respect to the issuance of bonds by states
and their political subdivisions, duly admitted to the practice of law before the highest court of
any state of the United States of America.
"Qualified Project Period" means, with respect to the Facility, that period, beginning
on the first day following the date of issuance of the Bonds on which at least ten percent ( 10%)
of the units in the Facility are first occupied, and ending on the latest of (i) the date which is
fifteen (15) years after the date on which at least fifty percent (50%) of the units in the Facility
are first occupied, (ii) the first (1") day on which no Bonds are outstanding, or (iii) the date on
which any assistance provided with respect to the Facility under Section 8 of the United States
Housing Act of 1937 terminates.
"Regulations" means the regulations promulgated or proposed by the United States
Department of the Treasury pursuant to the Internal Revenue Code of 1986 or the Code, as
amended from time to time.
"Security Deed" means the Deed to secure Debt and Security Agreement of the Issuer
in favor of the Trustee and joined in by the Borrower, dated as of July 1, 2015, securing the
obligations of the Issuer under the Indenture, as such Mortgage is from time to time amended
and supplemented.
"State'' means the State of Georgia.
The terms herein," "hereunder," "hereby," "hereto," "hereof'' and any similar
terms refer to this Restriction Agreement; the term "heretofore" means before the date of
execution of this Restriction Agreement; and the term "hereafter" means after the date of
execution of this Restriction Agreement.
Section 1.2. Interpretation. Words imparting any gender include all genders.
Words importing the singular form shall include the plural and vice versa, unless the context
shall otherwise indicate. Words importing persons include firms, partnerships, joint ventures,
associations, corporations and other !ega! entities. References to Articles, Sections and other
subdivisions of this Restriction Agreement are the Articles, Sections and other subdivisions of
this Restriction Agreement. Reference to "this Article," "this Section," "this subsection," or
"this paragraph" shall refer to the particular Article, Section, subsection or paragraph in which
the reference appears.
ARTICLE2
BOND PROCEEDS AND ADDITrONAL BORROWER CONTRIBUTIONS
Section 2.1. Prohibition on Transfer Without Trustee Consent, The Borrower
shall not sell, lease, encumber (except for Permitted Encumbrances) or otherwise transfer the
Facility, the rents or revenues therefrom or any part thereof without the prior written consent

3
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of the Trustee pursuant to the provisions of this Restriction Agreement; provided that the
Trustee hereby consents to the leasing of the Facility to residential and allowable commercial
tenants in accordance with the requirements hereof.
ARTICLE3

SPECIAL COVENANTS OF BORROWER
Section 3.1. Residential Rental Property. The Borrower hereby acknowledges and
agrees that the Facility is to be owned, managed and operated as a project for "residential
rental property"
such term is referred to' in Section 142(d) of the Code. To that end, the
Borrower hereby makes the following representations and warranties and, until the expiration
of the Qualified Project Period or until the Bonds are no longer outstanding, whichever occurs
later, the following covenants:

as

(a)
The Facility will be acquired, constructed and equipped for the purpose of
providing multifamily residential rental property. The entire Facility shall be owned by the
Issuer and leased to the Borrower for federal income tax purposes. The Facility shall be
owned, managed and operated as a multifamily residential rental property comprised of a
building or structure or several buildings or structures, together with any functionally related
and subordinate facilities and no other facilities, in accordance with Section 142(d) of the Code
and Sections 1.103-B(b) and 1.103-8(a)(4) of the Regulations, and in accordance with such
requirements as may be imposed thereby on the Facility from time to time.
(b)
Once available for occupancy, each unit in the Facility has been and will be held
available for rental on a continuous basis at all times during the longer of the Qualified Project
Period or until the Bonds are no longer outstanding.
(c)
The Facility is and will be comprised of similarly constructed dwelling units,
each of which contains and shall contain separate and complete facilities for living, sleeping,
eating, cooking and sanitation for a single person or a family, including a Jiving area, a
sleeping area, bathing and sanitation facilities and cooking facilities equipped with a cooking
range, refrigerator and sink, but may be served by centrally located equipment such as heating
and air conditioning.
(d)
Neither the Facility nor any of the residential units in the Facility will at any
time be used on a transient basis, and no portion of the Facility has been or shall be used as a
hotel, motel, dormitory, fraternity house, sorority house, rooming house, hospital, nursing
home, sanitarium, rest home or trailer park or court. Prior to commencing occupancy in any
unit in the Facility each tenant shall execute a written lease which shall be for a term of at least
six (6) months.
(e)
Subject, in all events, to the occupancy requirements of Section hereof, all of
the units will be rented or available for rent on a continuous basis to members of the general
public, and the Borrower will not give preference to any particular class or group in renting

4
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the dwelling units in the Facility, except to the extent necessary to ensure the Low or Moderate
[ncome Tenants will have equal access to and enjoyment of all common facilities of the
Facility; provided, however, that an insubstantial number of dwelling units in the Facility may
be occupied by maintenance, security or managerial employees of the Borrower or its property
manager, which employees are reasonably necessary for operation of the Facility. The Facility
is and shall be located entirely within the territorial boundaries of Musco gee County, Georgia.
Any functionally related and subordinate facilities (e.g., parking areas, swimming pool, tennis
courts, etc.) which are included as part of the Facility will be made available to all tenants on
an equal basis. Fees. will only be charged with.respect to the use thereof if the charging of fees
is customary for the use of such facilities at similar residential rental properties in the
surrounding area. In any event, any fees charged will not be discriminatory or exclusionary as
to the Low or Moderate Income Tenants.
The Facility is and shall be located on a single tract of land or on two (2) or
more contiguous tracts of land, and all of the buildings, structures and facilities which are part
of the Facility do and shall comprise a single geographically and functionally integrated project
for residential rental property, as evidenced by the ownership, management, accounting and
operation of the Facility. The Facility does and shall consist of one or more discrete edifices
or other man-made construction, each consisting of an independent foundation, outer walls and
roof, all of which are and will be owned by the same person for federal tax purposes, located
on a common tract of land or two (2) or more tracts of land which are contiguous except for
being separated by a road, street, stream or other similar property, and financed by the Loan
or otherwise pursuant to a common plan of financing, and which will consist entirely of;
(f)

(i)

Units which are similar in quality and type of construction and amenities;

and
(ii)
Facilities functionally related and subordinate in purpose and size to
property described in (i) above, e.g., parking areas, laundries, swimming pools, tennis courts
and other recreational facilities (none of which may be unavailable to any person because such
person is a Low or Moderate Income Tenant) and other facilities which are reasonably required
for the Facility, e.g., heating and cooling equipment, trash disposal equipment or units for
residential managers or maintenance personnel.
(g)
The Borrower has no present plan, nor does there exist any contractual
arrangement, formal or informal, to convert the Facility to any use other than use as residential
rental property.
(h)
No part of the Facility has been or will at any time be owned or used by a
cooperative housing corporation.
The Facility does not and will not include a unit in a building where all units in
such building are not also included in the Facility.
(i)

5
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Section 3.2. Low or Moderate Income Tenants. To the end of satisfying the
requirements of Section 142(d) of the Code, the Borrower hereby represents and warrants as
follows, and agrees and covenants as follows for the period specified in paragraph hereof:
(a)
At all times during the Qualified Project Period, at least twenty percent (20%)
of the completed dwelling units in the Facility will be occupied or made available for
occupancy by Low or Moderate Income Tenants, provided however, that during the initial
rent-up period (i.e, the period commencing with the date on which at least ten percent (10%)
of the dwelling units are first occupied until the time each of the dwelling units has been
occupied at some time). at least twenty percent (20%) of the occupied dwelling units must be
occupied by Low or Moderate Income Tenants. For purposes of complying with these
requirements, any dwelling unit occupied by an individual or family who is a Low or Moderate
Income Tenant at the commencement of occupancy shall continue to be treated as if occupied
by a Low or Moderate Income Tenant even though such individual or family subsequently
ceases to be a Low or Moderate Income Tenant. Moreover, if a unit is vacated by an
individual or family who qualified as a Low or Moderate Income Tenant, such dwelling unit
shall be treated as occupied by a Low or Moderate Income Tenant until reoccupied (other than
for a temporary period of not more than thirty one (31) days) at which time the character of the
unit shall be redetermined. The Borrower will advise the Trustee in writing of the leasing of
units to Low or Moderate Income Tenants and any revision thereof. The units so leased shall
have substantially the same equipment and amenities as the other units in the Facility. All
dwelling units will be occupied by or held available for rental only to members of the general
public, without regard to race, creed, religion, national origin or sex.
(b)
The Borrower shall obtain from each Low or Moderate Income Tenant, at the
time of such tenant's initial occupancy in the Facility and the Borrower shall annually request
that each Low and Moderate Income Tenant deliver to it within sixty (60) days of the end of
the calendar year, and maintain on file executed original sworn and notarized Income
Certifications from each Low or Moderate Income Tenant dated immediately prior to the initial
occupancy of such tenant in the Facility (or if obtained dated the end of such calendar year, as
the case may be), in the form and containing such information as may be required by Section
142(d) of the Code (initially in the form attached as Exhibit B hereto, as the same may be from
time to time amended on the advice of Qualified Bond Counsel), or in such other fotm and
manner as may be required by the Code and the Regulations.
(c)
The Borrower shall maintain materially complete and accurate records
pertaining to the dwelling units occupied or to be occupied by Low or Moderate Income
Tenants, and the incomes of (to the extent obtained pursuant to Section and rentals charged to
Low or Moderate Income Tenants residing in the Facility, and permit any duly authorized
representative of the Trustee, the Issuer, the Department of the Treasury or the Internal
Revenue Service to inspect the books and records of the Borrower pertaining to the incomes
and the Income Certifications of Low or Moderate Income Tenants residing in the Facility
upon reasonable notice and at reasonable times.
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(d)
Within ten (10) days after the end of each calendar month (but as to items and
below, such report shall only be required quarterly), the Borrower shall render to the Trustee a
compliance certificate executed by the Borrow<;>r in the form attached as Exhibit A hereto,
stating, among other matters, the dwelling units of the Facility which were occupied by Low
or Moderate Income Tenants during such period, together with photocopies of all Income
Certifications of Low or Moderate Income Tenants of the Facility not previously furnished to
the Trustee, that it has no knowledge that any material default has occurred in the observance
of its covenants contained in this Restriction Agreement, and that no event has occurred in
.connection with the opera.tion of the Facility whic~ has caused or will cans~ the Facility to
cease to materially meet the requirements of this Restriction Agreement. In the event the
Borrower is unable to deliver such compliance certificate, the Borrower shall furnish to the
Trustee in writing a detailed explanation of the reasons for such non-compliance.
(e)
The provisions of this Section relating to Low or Moderate Income Tenants
shall terminate upon the expiration of the Qualified Project Period, and the other provisions of
this Section shall terminate upon the last to occur of the expiration of the Qualified Project
Period or on the first day when no Bonds remain Outstanding under the Indenture.
(f)
Monthly rental charges for units occupied or set aside for occupancy by Low or
Moderate Income Tenants shall not exceed one twelfth (1112) of thirty percent (30%) of the
income limit applicable to Low or Moderate Income Tenants or such other amount as allowed
or required by law.

(g)
The distribution of units occupied or set aside for occupancy by Low or
Moderate Income Tenants among different-sized units in the Facility shall reflect the same
percentage distribution as the number of different sized units bears to the total number of units,
provided that greater percentage of the Low or Moderate Income Tenant units than would
otherwise be required may be allocated to larger units.
(h)
The Borrower shall file with the Trustee and the Issuer, on the first day of each
month, copies of the Income Certifications specified in Section hereof obtained by the
Borrower during the previous month and annually within thirty (30) days of the end of each
calendar year, a certificate, to the knowledge of the Borrower, representing that the provisions
contained in Section hereof have been satisfied for the preceding calendar year.

(i)
The Borrower shall prepare and submit to the Trustee and the Issuer, on the first
day of each quarter, the monthly rent rolls for the Facility during the previous quarter.
(j)
The Borrower agrees that it shall include as a tenant covenant within each Low
or Moderate Income Tenant's lease an obligation on the part of the tenant to furnish Income
Certifications in compliance with subsection hereof.

(k)
The Borrower agrees that all tenant lists, applications, and waiting lists relating
to the Facility shall at all times be kept separate and identifiable from any other business of the
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Borrower which is unrelated to the Facility and shall be maintained in a reasonable condition
for proper audit and subject to examination during business hours upon reasonable notice by
representatives of the Issuer and the Trustee. Failure to keep such lists and applications or to
make fuem available to the Issuer or the Trustee will be a default hereunder.
All dwelling units have been and shall be occupied by or held available for
rental only to members of the general public, without regard to race, creed, religion, national
origin or sex.
(1)

Section 3.3. Covenant of Borrower Regardi.ng Tax-Exempt Status of the Bonds.
The Borrower hereby represents, warrants, covenants and agrees as follows:
(a)
The Borrower will comply with the provisions of the Code applicable to the
Bonds applicable to it and will not take any action or fail to take any action which would cause
the interest on the Bonds to lose the exclusion from gross income under Section 103(a) of the
Code.
(b)
Upon the request of the Issuer or the Trustee, the Borrower will take such action
or actions as may be reasonably necessary in a Qualified Bond Counsel's Opinion, to comply
fully wifu all provisions of fue Act which relate, and all rules, rulings, policies, procedures,
Regulations or other official statements promulgated, proposed or made by the Department of
the Treasury under the Code which relate, to maintenance of the exclusion from gross income
of interest on the Bonds.
(c)
The Borrower hereby covenants to include (by incorporation by reference or
verbatim) the requirements and restrictions contained in this Restriction Agreement in any deed
and other documents transferring any interest in the Facility to another to the end that such
transferee has notice of, and is bound by such restrictions to the extent and for the period
required thereby and to obtain the agreement from any transferee to so abide.
Section 3.4. Covenant of Trustee Regarding Tax-Exempt Status of the Bonds.
The Trustee hereby covenants as follows:
(a)
The Trustee shall not knowingly fail to comply with the provisions of the Code
applicable to the Bonds and will not knowingly take any action or knowingly fail to take any
action which would cause the interest on fue Bonds to lose fue exclusion from gross income
under Section 103(a) of the Code.
Section 3.5. Borrower To Maintain Its Existence. The Borrower agrees to maintain
its existence as a limited liability company duly organized under the laws of the State of
Georgia and qualified to transact business under the Jaws of the State.

Section 3.6. Borrower to Remain Qualified in State and Appoint Agent. If
required by laws of the State, the Borrower will remain duly qualified to transact business in
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the State and will maintain an agent in the State on whom service of process may be made in
connection with any actions against the Borrower.
Section 3.7. Covenants To Run With the Land. The covenants, reservations and
restrictions set forth herein shall be deemed covenants running with the Land and, except as
provided in Section 5.9 hereof, shall pass to and be binding upon U1e Borrower, its heirs,
assigns and successors in title to the Land or the Facility; provided, however, that upon the
termination of this Restriction Agreement in accordance with the terms hereof said covenants,
reservations and restrictions shall expire. Except as provided in Section hereof, each and
every. contract, deed or other instrument hereafter executed covering or conveying uie Land or
the Facility or any portion thereof shall conclusively be held to have been executed, delivered
and accepted subject to such covenants, reservations and restrictions, regardless of whether
such covenants, reservations and restrictions are set forth in such contract, deed or other
instrument. If a portion or portions of the Facility are conveyed, all of such covenants,
reservations and restrictions shall run to each portion of the Facility.
ARTICLE4
EVENTS OF DEFAULT AND REMEDIES
Seetion 4.1. Events of Default. The occurrence of any one or more of the following
events shall constitute an Event of Default under this Restriction Agreement:
If notice is given to the Borrower by the Trustee or the Jssuer that the Borrower
(a)
has failed to comply with or to perform any of the covenants, conditions or provisions of this
Restriction Agreement which apply to the Borrower, and, in any such case, the passage of
thirty (30) days from the date of such notice during which time the Borrower shall be entitled
to cure any such failure to comply (or such longer period of time if permitted under the
Agreement or the Mortgage thereafter grants its permission for such longer period in writing
so long as the Borrower commences cure within such thirty (30) day period and after
commencement thereof diligently continues such cure to completion). Notwithstanding the
foregoing, in the case of a failure to comply with the requirements of Sections 3.1, 3.2 or 3.3
hereof, such breach shall not constitute an Event of Default if within thirty (30) days after the
date of such notice the Trustee receives an opinion of Qualified Bond Counsel stating that such
failure or Event of Default does not produce a material risk that interest on the Bonds will
become includable in the gross income for federal income tax purposes of the recipient thereof
(except respecting Bonds owned by a "substantial user" of the Facility or a "related person"),
or such failure or Event of Default can be remedied with the effect of permitting the interest
on d1e Bonds to continue to be excludable from gross income for purposes of federal income
taJ;:ation and such failure or Event of Default is so remedied within the period of time
determined by Qualified Bond Counsel to be necessary to permit interest on the Bonds to
continue to be excludable from gross income for purposes of federal income taxation (except
respecting Bonds owned by a "substantial user" of the Facility or a "related person," and such
failure or Event of Default does not cause a violation of the Act, the Indenture or the
Resolution by the Trustee.

I
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Section 4.2. Remedies for Failure to Perform.
(a)
Upon the occurrence of an Event of Default specified in Section above, the
Trustee may exercise one or more of the following remedies subject in all respects to the
provisions relating thereto in the Indenture:
(i)
through its duly authorized agents, have access to and inspect, examine
and make copies of, the books, records and accounts of the Borrower;

(ii)

'

'

'

upon any required court approval, assume possession and management of

the Facility;
(iii) petition a court of competent jurisdiction for the appointment of a
receiver to take possession of and manage and operate the Facility in conformity with the
provisions of this Restriction Agreement;
(iv)
take whatever action at law or in equity may appear necessary or
desirable to enforce observance or performance of any covenant, condition or agreement of the
Borrower under this Restriction Agreement and to collect the amounts then due and thereafter
to become due consistent with the obligations of the Borrower under this Restriction
Agreement; or
(v)

exercise any remedy available to the Trustee or the !ssuer hereunder.

(b)
Upon the receipt of notice of noncompliance pursuant to Section hereof, the
Trustee may but need not take one or more of the following actions as it so reasonably
determines to be necessary or appropriate to protect the interests of the Bondholders
hereunder:
(i)
notify the Borrower that with the passage of time the noncompliance may
result in an Event of Default; and
(ii)
direct the Borrower to take such steps as necessary to correct the
noncompliance in a timely fashion.
Section 4.3. Discontinuance of Proceedings. ln case any proceeding taken by the
Issuer or the Trustee on account of any failure to perform under this Restriction Agreement
shall have been discontinued or determined adversely to the Issuer or the Trustee, then and in
every case the Issuer, the Trustee and the Borrower shall be restored to their former positions
and rights hereunder, respectively, and all rights, remedies and powers of the Issuer and the
Trustee shall continue as though no such proceeding had been taken, except with respect to any
fmal and binding determination rendered in such proceeding.
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Section 4.4. Remedies Cumulative. No remedy conferred upon or reserved to the
Issuer or the Trustee by this Restriction Agreement is intended to be exclusive of any other
available remedy or remedies, but each and every such remedy shall be cumulative and shall
be in addition to every other remedy given under this Restriction Agreement or the Indenture
or now or hereafter existing at law or in equity. No delay or omission to exercise any right or
power accruing upon any failure to perform under this Article shall impair any such right or
power or shall be construed to be a waiver thereof. In order to entitle the Issuer or the Trustee
to exercise any remedy reserved to it in this Article, it shall not be necessary to give any notice
other than as otherwise specified in this Restriction Agreement ..
ARTICLES
MISCELLANEOUS
Section 5.1. Notices. All notices, certificates or other communications hereunder
shall be sufficiently given and shall be deemed given when delivered to the addressee by
registered mail, postage prepaid, addressed as follows:
If to the Issuer:

If to the Borrower:

Development Authority of Columbus, Georgia
1200 Sixth Avenue
Columbus, Georgia 31902
Atm: Chairman
Columbus ALF, LLC
2151 Eatonton Road, Building G
Madison, Georgia 30650

Attn: Dwayne A. Edwards
If to the Trustee:

BOKF, N.A.
One Williams Center, lO'h Floor
Tulsa, Oklahoma 74172
Attn: Cyndi Wilkinson

A duplicate copy of each notice, certificate or other communication given hereunder by
the Trustee or the Borrower shall also be given to the Issuer. The parties listed above may, by
notice given hereunder, designate any further or different addresses to which subsequent
notices, certificates or other communications shall be sent.
Section 5.2. Concerning Successors and Assigns.
All covenants, agreements,
representations and warranties made herein and in the certificates delivered pursuant hereto
shall survive the financing herein contemplated and shall continue in full force and effect so
long as the obligations hereunder are outstanding. Whenever in this Restriction Agreement
any of the parties hereto is referred to, such reference shall be deemed to include the
successors and assigns of such party; and all covenants, promises aud agreements by or on
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behalf of the Borrower and the Trustee which are contained in this Restriction Agreement shall
bind and inure to the benefit of their respective successors and assigns.
Section 5.3. Governing Law. This Restriction Agreement and the exhibits attached
hereto shall be construed in accordance with and governed by the laws of the State and, where
applicable, the Jaws of the United States of America.
Section 5.4. Amendments; Waivers. This Restriction Agreement may be amended
only by an instrument in writing execut€?d and acknowledged on j)ehalf of the Trustee and the
Borrower in such manner as the instrument may be recorded. No waiver by the Trustee in any
particular instance <Jf any event <Jf default or required performance by the Borrower and no
course of conduct of the parties or failure by the Trustee to enf<Jrce or insist upon performance
of any of the obligations of the Borrower under this Restriction Agreement at any time shall
preclude enforcement of any of the other terms of this Restriction Agreement or the Loan
thereafter.
Any provision of this Restriction Agreement requiring the consent or approval of the
Trustee f<Jr the taking of any action or the omission of any action requires such consent by the
Trustee in writing signed by a fully authorized officer of the Trustee. Any such consent or
approval, unless it expressly states otherwise, is limited to the particular action or omission
referred to therein and does not apply to subsequent similar actions or omissions.
Notwithstanding the foregoing, this Restriction Agreement shall be amended to reflect
changes in Section 142(d) of the Code, the Regulations and any revenue rulings promulgated
thereunder, or in the interpretation thereof.
Section 5.5. Further Assurances and Corrective Instruments, The Trustee and the
Borrower agree that they will, from time to time, execute, acknowledge and deliver, or canse
to be executed, acknowledged and delivered, such supplements hereto and such further
instruments as may reasonably be required for correcting any inadequate or incorrect
description of performance required by a party to this Restriction Agreement.
Section 5.6. Captions, The section headings contained herein are for reference
purposes only and shall not in any way affect the meaning or interpretation of this Restriction
Agreement.·
Section 5. 7. Severability. In the event any provision of this Restriction Agreement
shall be held invalid or unenforceable by any court of competent jurisdiction, such holding
shall not invalidate or render unenforceable any other provision thereof.
Section 5.8. Counterparts. This Restriction Agreement may be signed in any
number of counterparts with the same effect as if the signatures thereto and hereto were upon
the same instrument.
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Section 5,9, Effective Date and Term. This Restriction Agreement shall become
effective upon its execution and delivery by the parties hereto, shall be effective and remain in
full force from U1e date hereof, and, subject to ilie provisions hereof, shall expire on ilie latest
of the expiration of the Qualified Project Period or the first date on which none of the Bonds
remain outstanding or satisfaction in full of the Loan. Notwiilistanding the preceding sentence,
the Borrower's obligations set forth herein shall expire on the later of (i) the first date on
which none of the Bonds remains Outstanding, or (ii) satisfaction in full of the Loan.
Notwiilistanding the foregoing, iliis Restriction Agreement shall automatically terminate in the
event of foreclosure or transfer by deed in lieu of foreclosure, and further provided that this
Restriction Agreement shall terminate in the event of any involuntary noncompliance with the ,
provisions of this Restriction Agreement caused by fire, seizure, requisition, change in a
federal law or an action of a federal agency that prevents the Trustee from enforcing the
provisions hereof, or condemnation or a similar event, but only if (i) within a reasonable
period iliereafter, the Bonds are retired or (ii) the proceeds received as a result of such event
are used to finance a development that complies with the provisions hereof and any other
applicable requirements of the Code and the Regulations. In the case of foreclosure or transfer
of title by deed in lieu of foreclosure or similar event, such termination will cease to be in
effect if, at any time during the remainder of the Qualified Project Period, the Borrower, any
subsequent obligor under the or a "related person" (as defined in Section 147(a)(2) of the
Code) obtains an ownership interest in ilie Facility for federal tax purposes. Notwithstanding
any oilier provision in this Restriction Agreement, all restrictions on the operation and
occupancy of the Facility contained in this Restriction Agreement which are not necessary, in
ilie opinion of Qualified Bond CoWlSel, to maintain ilie exclusion from gross income of interest
on the Bonds for purposes of federal income taxation, shall terminate when either ilie Bonds or
the Loan has been paid in full.
Section 5.10. No Liability of Officers. No recourse under or upon any obligation,
covenant, or agreement or in any of the Bonds, or under any judgment obtained against the
Trustee, or by the enforcement of any assessment or by any legal or equitable proceeding by
virtue of any constitution or statute or otherwise or under any circumstances, shall be had
against any incorporator, member, director or officer, as such, past, present, or future, of the
Trustee, eiilier directly or through the Trustee, or otherwise, for the payment for or to the
Trustee or any receiver thereof, or for or to the holder of any Bonds, of any sum t11at may be
due and unpaid by the Trustee upon any of the Bonds. Any and all personal liability of every
nature, whether at common law or in equity, or by statute or by constitution or otherwise, of
any such incorporator, member, director or officer, as such, to respond by reason of any act or
omission on his part or otherwise, for the payment for or to the Trustee or any receiver
iliereof, or for or to tl1e holder of any Bonds, of any sum that may remain due and unpaid upon
the Bonds or any of iliem, is hereby expressly waived and released as a condition of and
consideration for the execution of iliis Restriction Agreement and the issuance of the Bonds.
Section 5.11. Recording and Filing. The Borrower shall cause this Restriction
Agreement and all amendments and supplements hereto to be recorded and filed in the
conveyance and real property records of the county in which t11e Facility is located and in such
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other places as the Issuer and the Trustee may reasonably request. The Borrower shall pay all
fees and charges incurred in connection with any such recording.
Section 5.12. Modification of Tax Covenants. To the extent any amendments,
modifications or changes to the Regulations, the Code shall, in a Qualified Bond Counsel's
Opinion addressed to the Trustee and filed with the Borrower, impose requirements upon the
ownership, occupancy or operation of the Facility which require observance and/or compliance
to maintain the exclusion from gross income for purposes of Federal income taxation different
from those imposed by the Regulations, the Code and stated herein, this Restriction Agreement
shall be amended ~nd modified in accordance with such requirements. TI1e parties hereto
agree to execute, deliver and record, if applicable, any and all docwnents or instruments
reasonably necessary in the opinion of and in the form approved by Qualified Bond Counsel to
effectuate the intent of this Section.
Section 5.13. Burden and Benefit. The Trustee and the Borrower hereby declare
their understanding and intent that the burden of the covenants set forth herein touch and
concern the Land in that the Borrower's legal interest in the Land and the Facility is rendered
less valuable thereby.
The Trustee and the Borrower hereby further declare their
understanding and intent that the benefit of such covenants touch and concern the Land by
enhancing and increasing the enjoyment and use of the Land and the Facility by Low or
Moderate Income Tenants to the extent set forth herein, the intended beneficiaries of applicable
covenants, reservations and restrictions as set forth herein, and by furnishing the public
purposes for which the Bonds were issued. The provisions hereof are imposed upon and made
applicable to the Land and shall run with the Land and shall be enforceable against the
Borrower or any other person or entity that has or had an ownership interest in the Facility at
the time of such violation or attempted violation.
Section 5.14. Uniformity; Common Plan.
The covenants, reservations and
restrictions hereof shall apply uniformly, in accordance with their terms, to the entire Facility.
Section 5.15. Notice of Noncompliance. As soon as is reasonably possible, the
Borrower shall notify the Trustee and the Issuer of the existence of any situation or the
occurrence of any event of which the Borrower has knowledge, the existence or occurrence of
which would violate materially any of the provisions of this Restriction Agreement or cause the
interest on the Bonds to lose the exclusion from gross income for purposes of federal income
taxation.
Section 5.16. Reliance; Compliance. The Trustee and the Borrower hereby recognize
and agree that the representations and covenants set forth herein may be relied upon by all
persons interested in the legality and validity of the Bonds and in the exclusion from gross
income for federal income tax purposes of the interest on the Bonds. In performing their
duties and obligations hereunder, the Trustee may rely upon statements and certificates of the
Borrower and the Low and Moderate Income Tenants and upon audits of the books and records
of the Borrower pertaining to the Facility. In addition, the Issuer and the Trustee may consult

I
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with Qualified Bond Counsel, and the opinion of such counsel shall be full and complete
authorization and protection in respect of any action taken or suffered by the Trustee hereunder
in good faith and in conformity with such opinion.
Promptly following its receipt thereof, the Trustee will review each Income Certificate
and compliance certificate delivered pursuant to this Restriction Agreement in order to
determine that each such document is complete and to determine that the percentage set forfu in
paragraph 2 of the compliance certificate is alleast twenty percent (20% ),
Promptly upon ·determining t11at any report or certificate submitted to it is incomplete or
that the percentage set forth in paragraph two {2) of any compliance certificate is less than
20%, the Trustee shall give written notice by certified mail, return receipt requested, of such
deficiency or lack of completeness to the Borrower and direct the Borrower to correct or
complete the same, as the case may be, within a reasonable period of time thereafter. If the
Borrower fails to submit to the Trustee any certification required pursuant to fuis Restriction
Agreement within forty-five (45) days of the time set forth herein, the Trustee shall
irmnediately give written notice of that fact to the Issuer and the Borrower. If any compliance
certificate reflects that the occupancy of the Facility has ceased to meet the requirements of
this Restriction Agreement that at least twenty percent (20%) of the units therein be
"occupied" or previously occupied by Low and Moderate Income Tenants or that the
Borrower has not certified on a quarterly basis to the non-occurrence of any of the events
described in paragraph (3) of the compliance certificate or that the compliance certificate is
incomplete, th.e Trustee shall irmnediately give written notice of such fact or facts to the Issuer
and the Borrower.
Section 5.17. Survival of Covenants. The parties hereto agree that, notwithstanding
anything to the contrary contained herein, the property subject to the Mortgage is subject to the
covenants set forth in this Restriction Agreement and said property shall remain subject to such
covenants now and after the acquisition of the property through foreclosure proceedings or by
any other means, by Issuer as the mortgagee on the Mortgage or any other party, to the extent
necessary to preserve the tax-exempt status of the Bonds.

I
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IN WITNESS WHEREOF, the Borrower hereto has executed this Restriction
Agreement and caused the corporate seal of the general partner to be affixed hereto and to be
attested, all as of the date first set forth above.

COLUMBUS ALF, LLC
(CORPORATE SEAL)

Unoff1cial Witness

STATEOFGEORGIA
~w
COUNTY OF FULTON

)

)
)

I, the undersigned, a Notary Public in and for said State and County, do hereby certifY
that Dwayne A. Edwards, whose name as Manager of Columbus ALF, LLC, a Georgia limited
liability company, is signed to the foregoing conveyance, and who is known to me and known
to be such official, acknowledged before me this day that he, in his respective capacity as such
official, being informed of the contents of the conveyance, and with full authority and of his
own free will and accord, voluntarily executed the foregoing Land Use Restriction Agreement
for and as the free and unrestrained act of said limited liability company, for the purposes
therein named and expressed.
!1'l''"l IN WITNESS WHEREOF, I have hereunto set my hand and official seal of office this
of July, 2015.

_·ill_rf.._'_w~ ay

NOTARY R BLIC
(SEAL)
My Commission Expires:
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EXHIBIT A
CERTIFICATE OF CONTINUING PROGRAM COMPLIANCE
The undersigned (the "Borrower"), the owner of [NAME OF FACILITY] multifamily housing development, has read and is thoroughly familiar with the provisions of the
Land Use Restriction Agreement dated as of July 1, 2015 (the "Restriction Agreement") by
and between the Borrower and the Trustee and certifies to the best of its knowledge:
1.
As of the date of this certificate, the following number of residential units in the
Facility (i) are occupied to Low or Moderate Income Tenants (as such term is defined in the
Agreement) or (ii) were previously occupied by Lew or Moderate Income Tenants and have
been vacant and not re-occupied except for a temporary period of no more than thirty-one (31)
days, as indicated:

(a)

Number of units occupied by Low or Moderate Income Tenants: _ _ __

(b)

Nwnber of units previously occupied by Low or Moderate Income
Tenants (vacated and not re-occupied except for a temporary period of
no more than thirty-one (31) days)

(c)

Total nwnber of residential units in the Facility

2.
The total number of units occupied or previously occupied by Low or Moderate
% of the total number of units.
Income Tenants as shown above is
3.
As of the date of this certificate (and on a quarterly basis pursuant to Section
3.2(d) of the Restriction Agreement), no material default has occurred in the observance of the
covenants contained in the Restriction Agreement, and no event has occurred in co!Ulection
with the operation of the Facility which has caused or will cause the Facility to cease to
materially meet the requirements of the Restriction Agreement.

COLUMBUS ALP, LLC
(CORPORATE SEAL)
By:

----~----------------

Manager

A-1

L_
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EXHIBIT B
TENANT INCOME CERTIFICATE
[NAME OF FACILITY]

Name of Tenant (i.e., person whose name appears on the lease):

Address of Apartment: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Apartment Number:_ _ _ _~~
Some or all of the cost of the apartment development in which you are to lease an
apartment was financed by bonds issued for the benefit of the owner. Interest paid on those
bonds is intended to be excluded from gross income for purposes of federal income taxation.
In order to qualify for that exclusion there are certain requirements which must be met with
respect to the apartment building and its tenants. To satisfy one of those requirements, it is
necessary for you to provide the information requested in this Income Certificate at the time
you sign your lease.
I. ANTICIPATED INCOME

For each person who is expected to occupy the unit at any time during the next twelve
months, please provide the following information:
Name

I

Salary/Wages*

Other Income**

B-1

Total Income
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The Employers of the persons listed above are as follows:
Occupant

Employer

Employer Address Telephone Number

Provide copies of latest Form 1040s.
*State the gross amount of compensation, before any payroll deductions,
including any wages and salaries, bonuses, overtime pay, tips, commissions, or fees
anticipated to be received during the next twelve months.
**Other income generally includes income anticipated to be received from any
source whatsoever during the next twelve months, including but not limited to:
the greater of (i) interest, dividends, rental income or other income
(a)
derived from capital investments or (ii) the value of such investments multiplied by the current
passbook savings rate as determined by HUD;
(b)

net income from a profession or operation of a business;

(c)
regular or periodic payments received instead of earnings, such as
unemployment compensation, worker's compensation and severance (but does not include
Jump-sum payments that are received only once);
(d)
periodic payments received from social security, arumities, insurance
policies, retirement funds, pensions, disability or death benefits and other similar types of
periodic receipts;
(e)
periodic and determinable allowances, such as alimony and child support
payments and regular contributions or gifts from persons not listed above;
welfare or public assistance, but if the public assistance payment includes
an amount specifically designated for shelter and utilities which is subject to adjustment by the
public assistance agency in accordance with the actual cost of shelter and utilities, the amount
of public assistance income to be included shall consist of;
(f)

I
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(1)

the amount of the assistance that is not specifically designated for shelter

and utilities, plus
(2)
the maximum amount which the public assistance agency could in fact
allow the occupant for shelter and utilities;
(g)
for members of the armed forces, all regular pay, special pay and
allowances (except special pay for hazardous duty); and

(h)

any earned income tax credit to the extent that it exceeds the taxes paid

for that year,
Do not include in the amount of other income shown above the following items:
(a)

temporary, special or irregular payments you may receive (including

(b)

income earned by children under 18 years of age;

(c)

payments received for the care of foster children;

gifts);

(d)
medical expenses;

amounts which are specifically for, or in reimbursement of, the cost of

(e)
lump-sum additions to family assets, such as inheritances, insurance
payments (including payments under health and accident insurance and workmen's
compensation), capital gains and settlements for personal or property losses;
(f)
or disabled person;

income of a live-in aide who resides in the apartment to assist an elderly

(g)
amounts of educational scholarships paid directly to the student or to the
educational institution, and amounts paid by the government to a veteran for use in meeting the
costs of tuition, fees, books and equipment; provided that any amounts of such scholarships, or
payments to veterans not used for the above purposes which are available for subsistence are to
be included in income;
(h)

Amounts received under training programs funded by HUD;

(i)
Amounts received by a disabled person that are disregarded for a limited
time for purposes of Supplemental Security Income eligibility and benefits because t11ey are set
aside for use under a Plan to Attain Self-Sufficiency (PASS); or

I
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Amounts received by a participant in other publicly assisted programs
which are specifically for out-of-pocket expenses incurred (special equipment, clothing,
transportation, child care, etc.) and which are made to allow participation in a specific
program.
(j)

II. STUDENTS
(a)
Will all of the persons listed above be (or have they been) full-time
students duril)g five calendar months of this calendar year at an _educational institution (other
than a correspondence school) with regular faculty and students?
Yes
(b)
income tax return?

Is any such full-time student married and eligible to file a joint federal

Yes
(c)

No

No _ __

Is any such full-time student attending night school on a full-time basis?
Yes

No _ __

I, the undersigned, certify that I have read and answered fully, frankly and
personally each of the foregoing questions and requests for information for all persons who are
to occupy the unit in the above Facility. I acknowledge that all of the above information is
relevant to the status under federal income tax law of the interest on bonds issued to finance
the Facility containing the unit which I intend to occupy. I consent to the disclosure of this
information to the issuer of such bonds, the owners of such bonds and any agent acting on their
behalf.
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I certify under penalty of perjury that the foregoing is true and correct.

Executed this _ _ day of _ _ _ _ _ _ , 20_, at _ _ _ _ , Georgia.

Tenant
STATE OF _ _ __

)

_______ COUNTY

)

I,

, a Notary Public in and for the said County in the

State aforesaid, do hereby certify that
, personally known to me to be
the same person whose name is subscribed to the foregoing instrument, appeared before me
this day in person and severally acknowledged that he/she signed and delivered the said
instrument, as his/her free and voluntary act, for the uses and purposes therein set forth.

GIVEN under my hand and notarial seal this _ _ _ day of _ _ __

(SEAL)

Notary Public
My Commission Expires: _ _ _ __
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EXIDBITC
DESCRIPTION OF LAND

All that tract or parcel of land lying and being part of Land Lot 84 of the 8th
District, Muscogee County, Georgia, shown as Lot 200, Replal of part of Land Lot 84,
8th District on a plat prepared by Moon, Meeks, Mason & Vinson, Inc., dated January
9, 1997, recorded in Plat Book 132, Folio 106, Muscogee County, Georgia Records,
and being more particularly described as follows:
Commence at an iron stake marking the intersection of the easterly line of River road
(130 foot right-of-way) and the southerly line of Mobley road (80 foot right-ofway); thence southerly line of Land Lot 84, 8th District and the POINT OF
BEGINNING; thence N 88° 00' 00" E along the land lot line common to Land Lots
83 and 84, 332.44 feet to an iron stake; thence N 88° 22' 30" E, continuing along
said land lot line, 312.56 feet to an iron stake; thence S 01 °37' 30" E, 400.00 feet to
an iron stake; thence S 88° 22' 30" W, 189.40 feet to an iron stake; thence N 58° 31'
30" W, 189.40 feet to an iron stake; Thence N 58° 31' 30" W, 370.50 feet to an iron
stake; thence S 70° 57' 00" W, 80.00 feet to an iron stake on the easterly line of
River Road; thence N 19° 03" 00" W, along the easterly line of River Road, 230.00
feet to an iron stake at the POINT OF BEGINNING. Containing 4.404 acres.
Property known as 6830 River Road, Columbus, Georgia.
Together with easements contained in that certain Slope Easement Agreement from
W, C. Bradly, Co. to River road Partners, LLC, dated as of September 15, 1997, and
recorded at Deed Book 4776, Page 189, Muscogee County, Georgia Records.

l:\TX.12\10000\to743.0219. Land Use !testriclloo Agreement. 7 2J 2015
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WALLER LANSDEN DORTCH & DAVIS, LLP
Blake D. Roth
Ryan K. Cochran (admitted pro hac vice)
511 Union Street, Suite 2700
Nashville, Tennessee 37219
Telephone:
615.244.6380
Email: blake.roth@wallerlaw.com
ryan.cochran@wallerlaw.com
Counsel for the Receiver

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
Case No. 2:17-cv-393-ES-SCM

v.
DWAYNE EDWARDS; TODD BARKER;
SENIOR SOLUTIONS OF SOCIAL
CIRCLE, LLC; OXTON PLACE OF
DOUGLAS, LLC, d/b/a OXTON REAL
ESTATE OF DOUGLAS, LLC; ROME
ALF, LLC; SAVANNAH ALF, LLC;
GAINESVILLE ALF, LLC; WATERFORD
PLACE ALF, LLC; MONTGOMERY ALF,
LLC; COLUMBUS ALF, LLC; and
OPELIKA ALF, LLC,
Defendants,
-andOXTON SENIOR LIVING, LLC; MANOR
HOUSE SENIOR LIVING, LLC; SUSAN
EDWARDS, a/k/a SUSAN ROGERS;
SHARON NUNAMAKER, a/k/a SHARON
HADDEN; and SDH DESIGN, LLC,
Relief Defendants.
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BIDDING PROCEDURES
COLUMBUS ALF, LLC d/b/a MANOR
HOUSE OF COLUMBUS
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I.

Notice of Public Auction

The Receiver shall publish a Notice of Receiver Sale with the Columbus Ledger-Enquirer
once a week for at least four (4) weeks prior to the proposed Auction. The Receiver shall also
contact and provide a copy of the Notice of Sale to all of the persons or entities that the Receiver
has identified as (a) having an interest in the Proposed Purchased Assets or (b) potentially
interested in acquiring the Proposed Purchased Assets. In addition, within three (3) business
days following entry of the Bidding Procedures Order, the Receiver will cause the Indenture
Trustee to publish the Bidding Procedures Order at EMMA (the Electronic Municipal Market
Access).
II.

Access to Diligence Materials

To participate in the bidding process and to receive access to due diligence (the
“Diligence Materials”), a party (other than the Proposed Stalking Horse) must submit to the
Receiver and executed confidentiality and non-disclosure agreement in form and substance
satisfactory to the Receiver and evidence demonstrating the party’s financial and regulatory
capability with respect to an Alternative Transaction, as determined by the Receiver. For the
avoidance of doubt, no confidentiality and non-disclosure agreement shall preclude the Receiver
from providing the Indenture Trustee with information regarding any party to the process.
The Receiver has established an electronic data room to provide all interested parties with
access to Diligence Materials. A party (other than the Proposed Stalking Horse) who qualifies for
access to Diligence Materials shall be a “Preliminary Interested Party.” All due diligence
requests must be directed to the Receiver’s counsel, c/o Blake D. Roth, Waller, Lansden, Dortch
& Davis, LLP, 511 Union Street, Suite 2700, Nashville, Tennessee 37219, 615.244.6804
(facsimile), blake.roth@wallerlaw.com.
III.

Due Diligence From Bidders

Each Preliminary Interested Party and Qualified Bidder (as defined below) shall comply with all
reasonable requests for additional information and due diligence access by the Receiver or its
advisors regarding such Bidder (as defined below) and its contemplated transaction. Failure by a
Preliminary Interested Party to comply with such reasonable requests for additional information
and due diligence access may be a basis for the Receiver to determine that such Preliminary
Interested Party is not a Qualified Bidder. Failure by a Qualified Bidder (other than the Proposed
Stalking Horse) to comply with requests for additional information and due diligence access may
be a basis for the Receiver to determine that a bid made by such Qualified Bidder is not a
Qualified Bid. All Bidders must complete their due diligence by no later than February 2, 2018
at 5:00 p.m. (prevailing Eastern time).1

1

This due diligence deadline is applicable solely to potential bidders other than the Proposed Stalking Horse. The
Proposed Stalking Horse’s due diligence period is governed solely by the Columbus APA.
4816-1574-0237.11

2

Case 2:17-cv-00393-SCM Document 163-5 Filed 12/13/17 Page 4 of 10 PageID: 6797

IV.

Auction Qualification Process

To be eligible to participate in the Auction (as defined below), each offer, solicitation, or
proposal (each, a “Bid”), and each party submitting such a Bid (each, a “Bidder”) must be
determined by the Receiver to satisfy each of the conditions set forth below. A Bid will not be
considered qualified for the Auction if such Bid does not satisfy each of the following
conditions:
(a).
Good Faith Deposit. Each Bid must be accompanied by a deposit of cash
in the amount of $164,000 (the “Good Faith Deposit”)2 to the account of Waller,
Lansden, Dortch & Davis, LLP, attorneys for the Receiver (the “Escrow Account”),
pursuant to wire instructions to be provided upon request.
(b).
Identification of Bidder and Proposed Transaction. The Bid must: (i) fully
disclose the Bidder’s identity and the identity of the entity(ies), if any, which shall be
directly or indirectly acquiring a portion of the Proposed Purchased Assets under or in
connection with the Bid, as well as any such party’s (ies’) relationship(s) with the
Receiver, any other Bidder, and any other party to this lawsuit; and (ii) state with
specificity the Proposed Purchased Assets to be acquired and the liabilities the Bidder
intends to assume.
(c).
Same or Better Terms. Each Bid must be on terms that, in the Receiver’s
business judgment, after consultation with its financial and legal advisors, are the same or
better than the terms of the Proposed Stalking Horse’s Initial Bid (as defined in the
Columbus APA) taken as a whole.
(d).
Executed Agreement. Each Bid must be based on the Columbus APA and
must include executed transaction documents, signed by an authorized representative of
such Bidder, pursuant to which the Bidder proposes to effect an Alternative Transaction
(the “Modified Asset Purchase Agreement”). A Bid shall also include a copy of the
Asset Purchase Agreement marked against the Modified Asset Purchase Agreement to
show all changes requested by the Bidder, including those related to purchase price and
to remove all provisions that apply only to the Proposed Stalking Horse (e.g., the Bid
Protections (as defined below)).
(e).
Bids for Portions of the Proposed Purchased Assets. A Bid must offer to
purchase all or a portion of substantially all of the Proposed Purchased Assets; provided,
however, that if the Bid is for a portion of the Proposed Purchased Assets, the Receiver
must be able to combine such Bid with another Bid or combination of other Bids for a
portion of the Proposed Purchased Assets such that the combination of such Bids results
in a combination of binding offers to purchase all of the Proposed Purchased Assets.
(f).
Corporate Authority. A Bid must include written evidence reasonably
acceptable to the Receiver demonstrating appropriate corporate authorization to
consummate the proposed Alternative Transaction; provided, however, that, if the Bidder
2

The amount of the Proposed Stalking Horse Bidder’s deposit is set out in the Columbus APA.

4816-1574-0237.11
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is an entity specially formed for the purpose of effectuating the Alternative Transaction,
then the Bidder must furnish written evidence reasonably acceptable to the Receiver of
the approval of the Alternative Transaction by the equity holder(s) of such Bidder.
(g).
Proof of Financial Ability to Perform. A Bid must include written
evidence that the Receiver concludes, in consultation with its advisors, demonstrates that
the Bidder has the necessary financial ability or has received funding commitments (or
has cash) sufficient in the aggregate to timely finance and consummate the Alternative
Transaction contemplated, including proof of the Good Faith Deposit in cash and one or
more of: (i) evidence of sufficient cash to consummate the Alternative Transaction;
(ii) an unconditional lending commitment from a recognized banking institution in the
amount of any cash portion of the purchase price of such Bid; (iii) the posting of an
unconditional, irrevocable letter of credit from a recognized banking institution issued in
favor of the Receiver in the amount of any cash portion of the purchase price of such Bid;
or (iv) a guarantee from another person or entity in favor of the Receiver in the amount of
any cash portion of the purchase price of such Bid (with such person or entity providing
written evidence of its financial wherewithal reasonably acceptable to the Receiver). In
addition, the Bid must include the following financial information on the Bidder:
i.

Contact names and numbers of financing sources;

ii.

The Bidder’s current financial statements (audited if they exist) or
other similar financial information reasonably acceptable to the
Receiver; and

iii.

Any such other form of financial disclosure or credit-quality
support information or enhancement reasonable acceptable to the
Receiver demonstrating that such Bidder has the ability to timely
close the Alternative Transaction.

(h).
Proof of Regulatory Ability to Perform. A Bid must include evidence that
the Receiver concludes, in consultation with its advisors, demonstrates that the Bidder
has the ability to obtain all necessary regulatory approvals to timely consummate the
Alternative Transaction.
(i).
Contingencies. Each Bid (i) may not contain representations and
warranties, covenants, or termination rights more onerous than those set forth in the
Columbus APA (when considering all such provisions as a whole) and (ii) may not be
conditioned on financing or due diligence contingencies of any kind or any other
conditions precedent to such Bidder’s obligation to purchase the Acquired Assets subject
to such Bid other than as may be included in the Columbus APA.
(j).
Participation in More Than One Auction. Any Bidder or Stalking Horse
Purchaser may submit a Bid and be declared a Qualified Bidder with a Qualified Bid for
any number of auctions to be conducted by the Receiver whether the auction be
conducted separately or simultaneously.
4816-1574-0237.11
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(k).
Bid Deadline. Any competing Bid must be submitted in writing to the
Receiver’s counsel, c/o Blake D. Roth, Waller Lansden Dortch & Davis, LLP, 511 Union
Street, Suite 2700, Nashville, Tennessee 37219, 615.244.6804 (facsimile),
blake.roth@wallerlaw.com, so as to be actually received no later than February 7, 2018,
at 5:00 p.m. (prevailing Eastern time) (the “Bid Deadline”).
A Bid (or combination of Bids) that is actually received from a Bidder before the Bid
Deadline and which meets the above requirements for the Proposed Purchased Assets shall
collectively constitute a “Qualified Bid” for the Proposed Purchased Assets, and such Bidder (or
combination of Bidders) shall constitute a “Qualified Bidder” for the Proposed Purchased
Assets. The Receiver shall not consider any Bids received after the Bid Deadline.
Notwithstanding anything in these Bidding Procedures to the contrary, the Columbus APA
submitted by the Proposed Stalking Horse shall be deemed a Qualified Bid, and the Proposed
Stalking Horse shall be deemed a Qualified Bidder.
As soon as reasonably practicable after the Bid Deadline, the Receiver shall notify each
Bidder if they have or have not been selected as a Qualified Bidder. In addition, each Qualified
Bidder (including the Proposed Stalking Horse) will receive notice from the Receiver of all
Qualified Bidders.
AUCTION
If one or more Qualified Bids for the Proposed Purchased Assets (other than the
Columbus APA submitted by the Proposed Stalking Horse) are received by the Bid Deadline, the
Receiver will conduct an auction (the “Auction”) to determine the highest or otherwise best
Qualified Bid for the Proposed Purchased Assets. This determination shall take into account any
factors the Receiver reasonably deems relevant to the value of the Qualified Bid to the
Receivership Estate and may include, among other things: (a) the number, type, and nature of
any changes to the Columbus APA requested by the Bidder; (b) the extent to which
modifications are likely to delay closing of the sale of the Proposed Purchased Assets and the
cost to the Receivership Estate of such modifications or delay; (c) the total consideration to be
received by the Receivership Estate; (d) the likelihood of the Bidder’s ability to close a
transaction and the timing of such closing; and (e) the net benefit to the Receivership Estate,
taking into account the Proposed Stalking Horse’s rights under these Bidding Procedures and the
Columbus APA. Only parties that the Receiver determines in accordance with these Bidding
Procedures are Qualified Bidders may participate in the Auction. If the Proposed Stalking Horse
is the only Qualified Bidder, the Receiver may, but is not required to, still conduct the Auction
with the Proposed Stalking Horse as the only Qualified Bidder; provided, that, if the Receiver
determines to not conduct the Auction, the Receiver shall still be authorized to determine that the
Proposed Stalking Horse is the Successful Bidder.
PROCEDURES FOR THE AUCTION
The Auction shall be conducted on February 15, 2018 at 10:00 a.m. (prevailing
Eastern time) at the United States District Court for the District of New Jersey (Newark) located
at 50 Walnut Street, Newark, New Jersey 07101 (the “Courthouse”). If more than one Qualified
Bidder appears at the Auction, the Auction may be adjourned to a nearby location at the
4816-1574-0237.11
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discretion of the Receiver; provided, that, upon determining the highest or otherwise best
Qualified Bid for the Proposed Purchased Assets, the Auction shall be adjourned and thereafter,
concluded at the Courthouse.
Only the Receiver, the Proposed Stalking Horse, any other Qualified Bidder, the
Indenture Trustee, any parties to the civil action in which the Receiver is appointed, and their
respective representatives and advisors (collectively, the “Permitted Attendees”) shall be
permitted to participate in the Auction, and shall do so only in person. Only the Proposed
Stalking Horse and such other Qualified Bidders will be entitled to make any Bids at the
Auction.
I.

The Receiver shall conduct the Auction.

The Receiver and its advisors shall direct and preside over the Auction. Subject to its
compliance with these Bidding Procedures, the Receiver may conduct the Auction in the manner
the Receiver determines will result in the highest, best, or otherwise superior offer for any or all
of the Proposed Purchased Assets. At the start of the Auction, the Receiver shall describe the
terms of the highest or otherwise best Qualified Bid or Qualified Bids received prior to the Bid
Deadline (each such highest or otherwise best Qualified Bid, the “Baseline Bid”). The Receiver
shall advise each Qualified Bidder (including the Proposed Stalking Horse), regarding which
such Qualified Bid shall be the Baseline Bid as soon as reasonably practicable prior to the
commencement of the Auction. Each Qualified Bidder participating in the Auction must confirm
that it (a) has not engaged in any collusion with respect to the bidding or sale of any of the
Proposed Purchased Assets and (b) has reviewed, understands, and accepts the Bidding
Procedures.
The Receiver may sequester participating Qualified Bidders and other Permitted
Attendees in separate rooms and meet and negotiate individually with each such Qualified
Bidder to obtain the highest and best offer for the Proposed Purchased Assets. In such event, the
Receiver may periodically convene a meeting of all participating Qualified Bidders and
Permitted Attendees to discuss the status of the Bids, and the Auction shall not be terminated
until all participating Qualified Bidders have been advised of the highest and best Bid and given
an opportunity to make a higher or better Bid.
II.

Overbids.

An “Overbid” is any Bid made at the Auction subsequent to the Receiver’s
announcement of the Baseline Bid. To submit an Overbid for purposes of the Auction, a Bidder
must comply with the following conditions:
(a).

Minimum Overbid Increments. If the Baseline Bid is the Proposed Stalking
Horse’s Bid, the initial Overbid shall exceed the Baseline Bid by $250,000 (the
“Initial Overbid”). Any successive Bid (or the Initial Overbid if the Baseline Bid
is not the Proposed Stalking Horse’s Bid) shall be made in increments valued at
not less than $50,000. Additional consideration in excess of the amount set forth
in the respective Baseline Bid may include cash or non-cash consideration.
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(b).

Bids. All Qualified Bidders attending the Auction (including the Proposed
Stalking Horse) shall be permitted to bid at the Auction. For the avoidance of
doubt, the Proposed Stalking Horse shall be permitted to include the full amount
of the Bid Protections in each bid by the Proposed Stalking Horse for the purposes
of comparison to any Overbid in connection with each round of bidding at the
Auction.

(c).

Remaining Terms Unchanged. An Overbid at the Auction must comply with the
conditions for a Qualified Bid set forth in these Bidding Procedures; provided,
however, the Bid Deadline shall not apply. Any Overbid must remain open and
binding on the Bidder until and unless the Receiver accepts a higher or otherwise
better Overbid.
To the extent not previously provided, a Bidder submitting an Overbid at any
Auction must submit, as part of its Overbid, written evidence (in the form of
financial disclosure or credit quality support information or enhancement
reasonable acceptable to the Receiver) demonstrating such Bidder’s ability to
close the Alternative Transaction contemplated by such Overbid.

(d).

III.

Announcement of Overbids. The Receiver shall announce at the Auction the
material terms of each Overbid and the basis for calculating the total
consideration offered in each such Overbid.

Closing the Auction.

The Auction shall continue until there is only one Qualified Bid for the Proposed
Purchased Assets (or combination of Qualified Bids that, in total, encompass all of the Proposed
Purchased Assets) that the Receiver determines in its reasonable business judgment, after
consultation with its advisors, produces the highest or otherwise best Qualified Bid (such
Qualified Bid, the “Successful Bid” and such Bidder, the “Successful Bidder”).
The Successful Bidder shall submit fully executed sale and transaction documents
memorializing the terms of the Successful Bid prior to the conclusion of the Auction.
Promptly following the conclusion of the Auction, the Receiver shall announce the
Successful Bidder and Successful Bid and shall file with the court notice of the Successful
Bidder and Successful Bid. The Receiver shall not consider any Bids or Overbids after the
conclusion of the Auction.
IV.

Backup Bidder.

Notwithstanding anything in the Bidding Procedures to the contrary, if an Auction is
conducted, the Bidder or Bidders with the next highest or otherwise best Bid or Overbid or
combination of Bids or Overbids at the Auction, as determined by the Receiver in the exercise of
its reasonable business judgment, after consultation with its advisors, will be designated as the
backup bidder (the “Backup Bidder”). In the event that a Bidder or Bidders are identified by the
Receiver as the Backup Bidder, such Bidder or Bidders shall be required to serve as the Backup
Bidder. The Backup Bidder shall be required to keep its last Bid or Overbid (or combination of
4816-1574-0237.11
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Bids or Overbids) (the “Backup Bid”) open and irrevocable until the earlier of 5:00 p.m.
(prevailing Eastern time) on the date that is sixty (60) days after the date of the Auction (the
“Outside Backup Date”) and the closing of the transaction with the Successful Bidder.
SALE HEARING
The Successful Bid will be subject to court approval. The hearing to approve the sale of
the Proposed Purchased Assets in accordance with these Bidding Procedures is scheduled to take
place at the Courthouse on February 16, 2018 at 10:00 a.m. (prevailing Eastern time) (the
“Sale Hearing”). The Sale Hearing may be adjourned from time to time without further notice to
parties in interest other than by announcement of the adjournment in open court on the date
scheduled for such Sale Hearing or a notice filed with the court, as applicable; provided,
however, that if the Proposed Stalking Horse is the Successful Bidder, the Sale Hearing shall not
be adjourned without the express written consent of the Proposed Stalking Horse and Indenture
Trustee.
Following the Sale Hearing, if the Successful Bidder fails to consummate its transaction,
the Receiver may designate the Backup Bidder to be the new Successful Bidder, in which case
the Backup Bidder will be deemed the Successful Bidder and the Receiver will be authorized,
but not required, to consummate the transaction or transactions with the Backup Bidder as the
new Successful Bidder without further order of the court. In such case, the defaulting Successful
Bidder’s Good Faith Deposit shall be forfeited to the Receiver and the Receiver specifically
reserves the right to seek all additional available damages from the defaulting Successful Bidder.
The Good Faith Deposit of the Backup Bidder shall be held by the Receiver until the earlier of
Seventy-Two (72) hours after (i) closing of the transaction or transactions with the Successful
Bidder (if not the Backup Bidder) and the Outside Backup Date.
I.

Additional Procedures.

The Receiver reserves its rights, in the exercise of its obligations, to modify the Bidding
Procedures or impose, at or prior to the Auction, different or additional terms and conditions on
the sale subject to the Bidding Procedures; provided, however, that such rules are not
inconsistent in any material respect with the Bidding Procedures or the Columbus APA.
II.

Consent to Jurisdiction as Condition to Bidding.

The Stalking Horse Purchase and all other Qualified Bidders at the Auction shall be
deemed to have (a) consented to the jurisdiction of the court presiding over this matter to enter
an order or orders, which shall be binding in all respects, in any way related to the Receiver, the
Receivership Estate, the Bidding procedures, the Asset purchase Agreement, the Proposed
Purchased Assets, the Auction, or the construction and enforcement of any Qualified Bid or
related documents and (b) waived any right to a jury trial in connection with any disputes
relating to the foregoing.
BID PROTECTIONS
Pursuant to the Bidding Procedures Order, the Stalking Horse Purchaser is entitled to the
Bid Protections in accordance with the terms of the Columbus APA and the Bidding Procedures
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Order. Pursuant to the Bidding Procedures Order, except for the Proposed Stalking Horse, no
other party submitting an offer, Bid, Qualified Bid, or Overbid shall be entitled to any expense
reimbursement or breakup, termination, or similar fee, unless the Receiver and the Proposed
Stalking Horse (in each of their sole discretion) expressly agree otherwise in writing, and by
submitting an offer, Bid, Qualified Bid, or Overbid, a Bidder (other than the Proposed Stalking
Horse) shall be deemed to waive any right with respect to same.
RETURN OF GOOD FAITH DEPOSITS
The Good Faith Deposits of All Qualified Bidders shall be held in the Escrow Account,
but shall not become property of the Receivership Estate absent further order of the court, except
as expressly set forth in these Bidding Procedures. The Good Faith Deposit of any Qualified
Bidder that is neither a Successful Bidder nor a Backup Bidder shall be returned to such
Qualified Bidder not later than five (5) business days after the Sale Hearing. The Good Faith
Deposit of the Backup Bidder, if any, shall be returned as set forth above. If a Successful Bidder
timely closes the transaction(s) contemplated by its Successful Bid, the Successful Bidder’s
Good Faith Deposit shall be credited towards its purchase price.
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EXHIBIT F
PROPOSED NOTICE OF SALE
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NOTICE OF PUBLIC AUCTION OF REAL AND PERSONAL PROPERTY
Derek Pierce, solely in his capacity as the court-appointed receiver for certain assets of
Columbus ALF, LLC (the “Receiver”) in case number 2:17-cv-393-ES-SCM in the United States
District Court for the District of New Jersey (the “Court”), posts this notice of his intention to
sell certain assets of Columbus ALF, LLC (the “Assets”), including, without limitation, the real
and personal property located at 6830 River Road, Columbus, Georgia. The Assets will be sold
at public sale (the “Auction”) to be held on February 15, 2018 at 10:00 a.m. (prevailing Eastern
time), in accordance with certain bidding procedures approved by the Court. The bidding
procedures approved by the Court controls the terms, conditions, and procedures for the Auction,
and all interested parties must comply with the bidding procedures in order to participate in the
Auction. All sales will be for cash or cash equivalents. All sales will be free and clear of all liens,
claims, encumbrances, and other interests pursuant to further orders of the Court. All sales will
be “AS IS” and “WHERE IS” with no representations or warranties of any type. In accordance
with the terms of the bidding procedures, the Receiver reserves the right to postpone or adjourn
the Auction, to accept any bid or to reject any and all bids that it deems not to comply with the
terms of the bidding procedures or to be in the best interest of the Receivership Estate, or to
withdraw any of the Assets offered for sale at any time prior to the announcement of the
completion of the Auction. For additional information on the Auction or the Assets, including
further descriptions of the real and personal property to be sold, and to obtain a copy of the
bidding procedures, please submit a written request to the Receiver’s counsel, c/o Blake D. Roth,
Waller Lansden Dortch & Davis, LLP, 511 Union Street, Suite 2700, Nashville, Tennessee
37219, 615.244.6804 (facsimile), blake.roth@wallerlaw.com.
Dated:

, 2017
Derek Pierce, as receiver

Waller Lansden Dortch & Davis, LLP
511 Union Street, Suite 2700
Nashville, Tennessee 37219
615-244-6380
To be published in the Columbus Ledger-Enquirer in its issues of [___], [___], [___], and [___],
2018.
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